AMERICAN JOURNAL OF INTERNATIONAL LAW 


VOL. 37 October, 1943 NO. 4 
CONTENTS 
PAGE 
An APPRECIATION OF JAMES Brown Scorr. Frederic R. Coudert................. 559 
REMINISCENCES OF THE BERING SEA ARBITRATION. William Williams............ 562 
Non-RECOGNITION IN THE CouRTS: THE SHIPS OF THE BALTIC Repusuics. Herbert 
Firry YEARS OF ARBITRATION IN THE UNION OF INTERNATIONAL TRANSPORT BY RalIL. 
Manley O. Hudson and Louis B. Sohn... 597 
LEGISLATION ON TREATMENT OF ENEMY Property. Mitchell B. Carroll........... 611 
EpITORIAL COMMENT: 

Changes in officers of the Society and Journal. George A. Finch.............. 631 

The future of international law. Pitman B. Potter..............0 0000000005. 632 

Collective naturalization after conquest: non-residents. Edwin Borchard.. . 634 

The Turkish Institute of International Law. Philip Marshall Brown........ 640 

The place of the individual in future international law. Clyde Eagleton......... 642 

Inter-American collaboration in law and legislation. Arthur K. Kuhn........ 644 

A neglected phase of international judicial organization. Edgar Turlington...... 648 

Some current questions relating to neutrality. Robert R. Wilson............. 651 

CuRRENT NOTES: 

New classes of membership in the American Society of International Law. 

Death of Dr. Viktor Bruns. Edwin 658 

Work of the International and Comparative Law Section of the American Bar As- 

Inter-American Bar Association meeting. William Roy Vallance............. 666 

International law meeting in England. Pitman B. Potter................... 669 

CHRONICLE OF INTERNATIONAL Events. Dorothy R. Dart... 671 
JupIcIAL Decisions INVOLVING QUESTIONS OF INTERNATIONAL Law: 
Book REVIEWS AND NOTEs: 

Hudson, Permanent Court of International Justice, 694; Hexner, International Steel 
Cartel, 696; Higgins and Colombos, International Law of the Sea, 697; Bane and 
Lutz, eds., Blockade of Germany after the Armistice, 1918-1919, 698; Sturmthal, 
Tragedy of European Labor, 699; Askew, Europe and Italy’s Acquisition of Libya, 
1911-1912, 700; Maclver, Towards an Abiding Peace, 701; O’Davoren, Post- 

War Reconstruction Conferences, 702; Curtis, ed., Documents on International 
Affairs, 1938, Vol. I, 702; Liebesny, Government of French North Africa, 703; 
Domke, Trading with the Enemy in World War II, 704. 

Briefer notices: Glazebrook, 705; Videla, 705; Haines and Hoffman, 705; Ham- 
burger and others, 706; Balogh, 707; Bonnet, 707; Jacobs, 707; Robertson, 707; 
Neuberger, 708. 

_ Periopicat LITERATURE OF INTERNATIONAL Law. Wilbur S. Finch.............. 711 


SUPPLEMENT SEcTION oF DocuMENTs. (Separately paged and indexed.) 


‘ 
OF } 
hy | 


BOARD OF EDITORS 


Epwin Borcnuarp, Yale Law School. 

HeErRBERT W. Briaes, Cornell University. 

PuiLip MARSHALL Brown, Washington, D. C. 
EaGcueton, New York University. 

CuarRLes G. Fenwick, Bryn Mawr College. 

Man ey O. Hupson, Cambridge, Mass. 

CHARLES CHENEY Hype, Columbia University Law School. 
Puiuip C. Jessup, Columbia University Law School. 
ARTHUR K. Kunun, New York, N. Y. 

ELLERY C,. STOWELL, American University. 

EpGar TuRLINGTON, Washington, D. C. 

Rogsert R. Witson, Duke University. 

Lester H. Washington, D. C. 

Quincy WriGut, University of Chicago. 


Honorary Editor-in-Chief 
GEORGE GRAFTON WILSON, Harvard University 


Editor-in-Chief 
GeorcE A. Fincu, 700 Jackson Place, N. W., Washington, D. C. 


Managing Editor 
Pitman B. Porter, Oberlin College 


The object of the American Society oF INTERNATIONAL Law is to foster the study of 
international law and to promote the establishment and maintenance of international 
relations on the basis of law and justice. For this purpose it will codperate with similar 
societies in this and other countries. 

The views expressed in the articles, editorial comments, book reviews and notices, and 
other contributions, which appear in these pages are those of the individual authors and are 
not to be taken as representing the views of the Boarp or Epirors or of the AMERICAN 
Socrety OF INTERNATIONAL Law. 

THE AMERICAN JOURNAL OF INTERNATIONAL Law is supplied to all members of the 
Society without extra charge, as the membership fee of five dollars per annum includes 
the right to all issues of the JoURNAL, published during the year for which the dues are paid. 
(Members residing in foreign countries outside the domestic postal zone pay one dollar 
extra per annum for foreign postage; Canada fifty cents extra.) 

The annual subscription to non-members of the Socrery is five dollars per annum (plus 
the above mentioned sums for foreign postage) and should be placed with the AMERICAN 
Society oF INTERNATIONAL Law, 700 Jackson Place, N. W., Washington, D. C. 

Single copies of the JouRNAL will be supplied at $1.50 per copy. 

Applications for membership in the Socrery should be sent to JAMES OLIVER MURDOCK, 
Secretary, 700 Jackson Place, N. W., Washington, D. C. Correspondence with reference to 
the JouRNAL and books for review should be sent to Pirman B. Potter, Managing Editor, 
West Lodge, Oberlin, Ohio. 


IMPORTANT NOTICE 


The present number completes Volume 37 of the JoURNAL and SupPLEMENT. Separate 
title pages, tables of contents, and indexes will be found in each, as the two volumes are 
separately paged for separate binding. The Society will bind your copies in full library 
buckram for $2.75 per volume (the SupPLEMENT is charged for separately). The JouRNAL 
should be sent prepaid to the Soctety’s office, 700 Jackson Place, N. W., Washington, D. C. 
Each package should indicate the name and address of the sender and check in payment 
must accompany order. The color and style of binding should also be supplied. 


a 


AN APPRECIATION OF JAMES BROWN SCOTT 


By Frepreric R. CoupErtT 


President of the American Society of International Law 


In the history of the American Society of International Law since its begin- 
ning no one was more active or more enthusiastically represented its aims and 
its purposes than Doctor James Brown Scott, despite a life of very excep- 
tional activity in connection with almost every phase of international rela- 
tions. Perhaps none of these other relationships, so faithfully and assidu- 
ously carried on, was as close to his heart as the success of our Society and of 
its Journal, of which he so long held the Editorship. Asa Founder, as Secre- 
tary, as President through a decade, there was no activity of the Society that 
did not receive his full-hearted, enthusiastic support and leadership. For 
him international law was more than a study or a profession; it was, in fact, 
a religion. 

Doctor Scott was a jurist, an historian, and a diplomat. In all of these 
roles he accomplished notable things. But above all, he was a moralist. To 
him international law was no mere collection of usages and customs, which 
industrious pedants had dug up and classified from the diplomatic, military 
and political annals of the modern nations. 

Men’s activities are conditioned by their fundamental beliefs; Doctor Scott 
loved the law because he believed it to be the instrument by which right and 
justice are done among men. With that faith in his heart he devoted his 
life enthusiastically, and without deviation to serve personal ambitions, to 
furthering the cause of the reign of law among the peoples of the world. To 
him it seemed possible that the nations might live in amity and that civiliza- 
tion might steadily and surely grow through the employment of reason and 
the application of legal principles founded upon the dictates of that moral 
faculty in men which alone makes a just and an orderly civilized society 
possible. It was his earnest conviction of the validity of individual effort 
that spurred him on to ever constant work for international peace. 

Doctor Scott felt that the great sages of the past had pointed the way, and 
that, if man could but be made to practice the fundamental principles of 
right laid down by them, a progressive and a happy world was possible. One 
of his chief accomplishments was to put before the modern reader in current 
form the teachings of the great moralists of the past. He founded the 
Victoria Society and paid just tribute to that great thinker who, before the 
age of Columbus, had enunciated those principles upon which the law of 
nations was founded. 

I had the good fortune, in connection with the meeting of the Institute of 
International Law at the Hague, to visit the tomb of Grotius at Delft. I 
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shall ever remember Doctor Scott’s happiness in the placing of a wreath as a 
tribute from America upon the tomb of the ‘‘ Father of International Law.” 
His own conception of international law is admirably set forth in his Presi- 
dential address in French at the meeting of the Institute of International 
Law held in Cambridge, England. I translate a pregnant phrase from that 
address: 


“The Odyssey teaches us that to live alone man must be a god or a 
beast, and Aristotle recognizes that man is a political animal, hence, the 
consequences—ubi societas ibi gus—who says society postulates law and 
proclaims the realities of international life. . . . This coexistence im- 
plies a higher law of the universal conscience, juridical and moral, under 
the control of intelligence and of human reason.” 


This fundamental conception dominated his work through life; to him its 
attainment was the supreme good. Hence, no movement for international 
betterment failed to stir his warm support. He was like that great leader, 
for whom he had such admiration, Elihu Root, a pioneer in the Good Neigh- 
bor Policy—a policy which has done so much for this continent and has 
proved its worth in these days of world-wide conflict. 

I realize that this view of law has been belittled by the Nineteenth Century 
positivists as mere sentiment—vague, rhetorical and weak. However, the 
chaos of the last thirty years has led to a return to this older and more tradi- 
tional view. This return is well expressed by Professor Ernest Barker of 
Cambridge University, historian and philosopher, as follows: 


‘““A people does not make its law for itself by an exclusive act of au- 
tarchy in declaring what it will regard as law. It has and it needs a 
collaborator—the thought of its thinkers and the thinkers of other coun- 
tries, a thought sustained and pursued through all the centuries about 
what is just and right in the relations of men. Only by such collabora- 
tion can natural law actually reign, or positive law deserve to reign.” 
(Hibbert Journal, Natural Law in Politics, July 1938.) 


Doubtless much will be written of the many activities of Doctor Scott and 
of his numerous writings on so many phases of public law and of history. 
But here I merely wish to speak of the man who, from the foundation of our 
Society, I had known and for whom as the years went by I grew to have so 
high an admiration and so warm a friendship. 


Personality is ever a mystery; and one cannot adequately explain why 


some men so readily endear themselves to their fellowmen; but with Doctor 
Scott it can be said that he fully exemplified Terence’s hero in that nothing 
human was alien tohim. His wide reading had made him live in all the ages. 
He was a classicist, a lover of Latin, and was especially versed in the French 
civilization and language. The latter he spoke accurately and fluently, and 
he wrote an extended work on French as the language of diplomacy. Cicero 
was his favorite in the ancient world, and he never ceased to quarrel with 
Mommsen’s view of that hero. A gentle scholar, loving justice and hating 
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violence and brutality, he greatly admired Erasmus who, in a time of Eu- 
ropean chaos, was able to preserve and to advocate restraint, moderation and 
the cultivation of scholarship. These characteristics of the inimitable sage 
of Rotterdam were dear to Doctor Scott. His was a friendly, humorous, 
kindly, nature. He had that understanding of which Madame de Stael 
speaks—he understood everything, and could pardon the errors and mis- 
understandings of man; but the irrationality of war was above all abhorrent 
to him, and tyranny and injustice ever hateful. In his own life he cherished 
the beautiful things of the mind and of the spirit—music, art, literature. 

Doctor Scott possessed a genius for friendship, and felt I am sure at one 
with his old and admired friend, Cicero, who said in his delightful treatise on 
friendship, writing in a world where brutality was rampant, and shortly be- 
fore his own head was chopped off by the butchers of Anthony: 


‘As for me, I can only urge you to prefer friendship to all human 
things, for nothing is so adapted to our nature, and in conformity with 
it, whether in good fortune or in adversity.” 


Let us then ever remember the eager, courageous, unremitting efforts of 
Doctor Scott in the cause of international law; and let us keep green the 
memory of his delightful personality. 
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REMINISCENCES OF THE BERING SEA ARBITRATION 


By WILLIAMS 
Of Counsel for the United States 


On February 29, 1892, a treaty was celebrated between the United States 
and Great Britain providing for the submission to arbitration of the issues 
which had arisen between those countries respecting the preservation of the 
valuable herd of fur seals of the Pribilof Islands in Bering Sea. These is- 
sues had come to a head in 1886 under President Cleveland, had remained 
very active throughout the whole of the succeeding administration of 
President Harrison and had lasted into the second administration of Presi- 
dent Cleveland. During part of this period the feelings of the two govern- 
ments ran high while the issues held the attention of the thinking public. 
Today, however, they have been largely forgotten and it would not have oc- 
curred to me to revive them during these stirring times had not my friend 
Mr. Frederic R. Coudert, who accompanied his distinguished father to 
Paris in 1893 as a youthful but very keen observer, requested that as the sole 
surviving member of the American delegation I review the salient features of 
this great effort to compose international controversies by reason rather than 
by aresort toarms. In complying with this request I shall at the same time 
seek to correct an impression held by many that the United States had a poor 
case, whereas in respect of one of the two principal issues, namely that of its 
ownership in the seals, it had a very good case, and in respect of the other, 
namely the regulations necessary for their preservation should ownership be 
denied by the tribunal, it had an unanswerable case on which it won what 
our opponents considered at the time to be a substantial victory though it 
turned out to be an inadequate one. The position of the United States on 
this second issue was fully vindicated several years after the arbitration. 


ACQUISITION OF ALASKA AND SUBSEQUENT LEGISLATION 


In 1867 Russia ceded to the United States “‘all the territory and dominion” 
then possessed by her “‘on the continent and in the adjacent islands.”” The 
western limit within which the “‘territory and dominion conveyed’”’ were 
contained may be roughly described as a water line running southwesterly 
from Bering Strait so as to include in the cession all of the Aleutian Islands 
as well as the Pribilof Islands with their valuable fur seal industry. With 
the details of the eastern limit we need not concern ourselves here. A care- 
ful reading of this treaty shows that it did not purport to convey any non- 
territorial waters, the water line through Bering Sea serving only to delimit 
the territory on either side of it, and yet the early legislation enacted by 
Congress to protect the seals forbade their killing “‘within the limits of 
Alaska Territory or in the waters thereof (writer’s italics).”’ 
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The indefinite expression “‘in the waters thereof’’ was to become the source 
of much confusion in determining the extent of the jurisdiction which the 
United States might claim over the waters of Bering Sea, for in 1872 the 
Treasury Department restricted its meaning to the usual territorial waters 
whereas in 1881 it interpreted it to include all the waters of Bering Sea 
lying east of the water boundary line referred to; with pelagic sealing on the 
increase it repeated this interpretation in 1886 under the Cleveland ad- 
ministration and sent out cutters to give it effect. In 1889 a futile attempt 
was made to obtain a legislative definition of this expression but Congress 
confined itself to declaring that section 1956 of the Revised Statutes included 
and applied to ‘‘all dominion of the United States in the waters of Bering 
Sea”’ and to directing the President annually to warn ‘‘all persons against 
entering said waters for the purpose of violating the provisions of said 
section,”’ thus still leaving it to others to interpret these indefinite words. 

Soon after the acquisition of Alaska in 1867 Congress enacted wise laws 
looking to the preservation of the fur seals by forbidding the killing of any 
female seal and providing as to males that none should be killed except on the 
islands where 100,000 young non-breeding seals were allowed to be taken an- 
nually by lessees under a twenty year lease which the Secretary of the 
Treasury was authorized to make with ‘proper and responsible parties.” 
Violation of these laws was punishable by fine and imprisonment. 


THE DIPLOMATIC CORRESPONDENCE 


The issues which became the subject of this arbitration arose out of the 
threatened extinction of the seal herd of the Pribilof Islands through the kill- 
ing of vast numbers of the females by pelagic sealers. They were precipi- 
tated in a dramatic manner, for in the summer of 1886 the Cleveland adminis- 
tration caused three sealing schooners flying the British flag to be seized in 
the open waters of Bering Sea, following which they were libeled and con- 
demned by order of the District Court for Alaska at Sitka and their crews 
imprisoned. The British Government having made inquiry as to the 
grounds on which these seizures were based, Secretary of State Bayard 
merely referred it to the pertinent statutes and to the record of the judicial 
proceedings in the District Court where it was held that under the treaty of 
1867 the United States acquired complete jurisdiction over the waters of 
Bering Sea east of the water line mentioned. Further seizures were made in 
1887, but later all seized vessels were released for reasons that do not appear. 

The ensuing diplomatic correspondence, extending over a period of some 
four years, has been so fully dealt with by others that I shall recall here only a 
few of its salient features, reminding the reader that it had to do with a 
novel and difficult subject, several aspects of which (as for instance our right 
of property in the seals) were not fully understood by our government at the 
time. Mr. Bayard evidently did not consider the decision of the district 
court a safe guide, for, putting aside for the time being all questions of right, 
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he wisely sought the coéperation of the British and other governments con- 
cerned in the protection of a useful and valuable species of animal from 
extermination through the indiscriminate, cruel and wasteful methods prac- 
ticed by pelagic sealers. His approach to the subject met with initial suc- 
cess, for our Minister to Great Britain, Mr. Phelps, having presented to Lord 
Salisbury a note prepared by Mr. Bayard, was able to report that Lord 
Salisbury was willing to join in “‘any preventive measures it may be thought 
best toadopt. . . .”’ These negotiations, however, came to naught through 
objections raised by Canada. Commenting on this change of attitude by 
Great Britain, which was a source of great disappointment to our govern- 
ment and created bitter feelings which are reflected in some of the cor- 
respondence, Mr. Phelps wrote to Secretary Bayard: 

Under these circumstances, the Government of the United States must, 

in my opinion, either submit to have these valuable fisheries destroyed 

or must take measures to prevent their destruction by capturing the 


vessels employed in it. Between these alternatives it does not appear 
to me there should be the slightest hesitation. 


This was strong language. It was to be repeated later by Mr. Phelps both 
orally and in writing. He was a man of robust opinions whom I had first 
known as an able professor of international law at New Haven. 

Mr. Blaine, having, on March 4, 1889, become Secretary of State under 
President Harrison, and having familiarized himself with the issues left un- 
settled by his predecessor, addressed to the British Government a spirited 
letter. In it he made the well known charge that pelagic sealing was contra 
bonos mores, to which Lord Salisbury took exception in the statement that it 
was not such from the point of view of international morality, and that, even 
if it were such, this would not justify seizing vessels on the high seas. Fur- 
ther to show that such seizures were illegal Lord Salisbury brought into the 
picture the ukase of 1821 under which he claimed that Russia had asserted 
territorial rights to the extent of 100 Italian miles over the waters adjacent to 
her coast lines, but that, following the protests of both the United States 
and Great Britain, she had withdrawn such assertions through the treaties of 
1824 and 1825. The charge concerning the assertion of territorial rights over 
the high seas was readily answered by showing that Russia was merely seek- 
ing to prevent foreigners from exercising an illicit trade with the natives in 
her maritime possessions. There followed, however, a battle royal of some 
30,000 words, ably conducted by the two distinguished disputants, dealing 
largely with the meaning of certain ambiguous geographical expressions 
used in these treaties, more particularly whether or not the terms Pacific 
Ocean, South Sea, and Great Ocean included Bering Sea, and the meaning 
of the term Northwest Coast of America. That Mr. Blaine, who was fond of 
controversy, realized that these lengthy arguments had but a remote bearing 
on the vital issues of the case would seem to follow from this statement made 
in the last of his formidable notes: 
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The repeated assertions that the Government of the United States 
demands that the Bering Sea be pronounced mare clausum are without 
foundation. The Government has never claimed it and never desired 
it. It expressly disavows it. At the same time the United States does 
not lack abundant authority, according to the ablest exponents of in- 
ternational law, for holding a small section of the Bering Sea for the pro- 
tection of the fur seals. 


The diplomatic arguments on both sides having now been exhausted, and 
it appearing that the Commissioners appointed by each government to make 
a joint study at the islands of the causes for the decrease of seal life were un- 
able to agree on any material facts except that there had been a marked dim- 
inution in the number of seals, and that this had resulted from excessive kill- 
ing by man, it was then realized that the only peaceful way of settling the 
differences would be through arbitration, and accordingly a treaty to this 
effect was entered into on February 29, 1892. 


TREATY OF ARBITRATION, CASES AND COUNTERCASES 


The Treaty of 1892 provided for the appointment of seven arbitrators, 
two by the United States, two by Great Britain, one by the President of 
France, one by the King of Italy, and one by the King of Sweden and Norway, 
all to be “‘jurists of distinguished reputation” and, if possible, to be ac- 
quainted with the English language. The points to be submitted for de- 
cision were embodied in five questions covering in substance (1) the assertion 
and exercise by Russia of any exclusive jurisdiction in Bering Sea or of 
exclusive rights in the seal fisheries therein, (2) any recognition by Great 
Britain of claims of jurisdiction as to the seal fisheries, (3) the question 
whether Bering Sea was included in the phrase “ Pacific Ocean”’ in the treaty 
of 1825, (4) the question whether any rights exercised by Russia passed to the 
United States in 1867, and (5) what right of protection or property, if any, 
the United States had in the fur seals of the Pribilof Islands when found 
outside the ordinary three mile limit. 

It was further provided that, if the determination of the foregoing points 
left the subject in such position that the concurrence of Great Britain was 
necessary to the establishment of regulations for the proper protection and 
preservation of the fur seals in question, the arbitrators were to determine 
what regulations outside the jurisdictional limits of either government were 
necessary. To aid them in that determination the report of a joint commis- 
sion of experts dealing with seal life in Bering Sea and the measures neces- 
sary for its proper preservation and protection was to be laid before them. 
Soon after the treaty was signed Mr. Blaine retired as Secretary of State 
and Mr. John W. Foster succeeded him. Thus the execution of the treaty 
on the part of the United States fell into new hands. 

Mr. James C. Carter, Mr. Edward J. Phelps, Mr. Frederic R. Coudert and 
Judge Henry M. Blodgett were appointed counsel by the President while 
Robert Lansing and the writer were appointed junior counsel by the new 
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Secretary of State. Under his supervision they assembled the material for 
and wrote the government’s Case and Counter Case at the State Department 
during the busy summer and fall of 1892. It was indeed a pleasure to work 
under such a leader as Secretary Foster who was a man of action rather than 
words and brought to his high office a wide diplomatic experience, gained 
as Minister to Russia and to Mexico and in the private practice of inter- 
national law. The preparatory work consisted largely of two parts, one 
dealing with the historical and jurisdictional questions and the other with the 
facts relating to the life and habits of the seals. 

A careful study of the diplomatic correspondence by the ‘‘new hands”’ 
revealed that Mr. Blaine’s brilliantly expressed contentions as to the meas- 
ures adopted by Russia for the protection of her trade and industries on the 
coasts of Bering Sea lacked the support of specific instances showing actual 
exercise of control. Now it happened that the archives of the Russian 
American Company, which for years had, with the sanction of the Imperial 
Government, enjoyed all of the trading rights in these parts, were acquired 
by the United States at the time of the cession of 1867. They consisted of a 
large number of bound volumes of orders and general correspondence which 
had lain fallow all these years in the record room of the State Department 
and it occurred to Secretary Foster that they might contain evidence of 
value in support of Mr. Blaine’s contentions. Competent Russian transla- 
tors were scarce in Washington in those days, the Department having none, 
but one Ivan Petroff, who was thoroughly familiar with that language, was 
available and since in addition he had been for some time a government em- 
ployee with a good record for reliability he was selected to read through 
these volumes and translate any document containing evidence of the 
character desired. In due course he produced translations of some thirty 
documents purporting to show instances, some of them striking ones, of what 
our government hoped it might be able to prove. This was very welcome 
news but it created no surprise at the time, because the result of Petroff’s 
work was in accordance with expectations based on Mr. Blaine’s notes to 
Lord Salisbury, and with this evidence it was possible to make a fairly good 
presentation of the position of the United States on the historical and 
jurisdictional issues. ‘To enable the British Government to make its own 
translations it was furnished with facsimiles of the originals, and for reasons 
that will soon appear it is fortunate that this was done. 

The exchange of the Cases took place in August and with the great pressure 
of work temporarily removed it occurred one evening to the writer, who had 
marked in his working copy of the Case the striking passages selected from 
the Petroff translations, to mark the corresponding passages on a facsimile 
set—this purely for his own personal satisfaction. He knew nothing of the 
Russian language, but having visited Russia the preceding summer on pri- 
vate law business he had come in contact with a number of Russian docu- 
ments and their translations and had thus become familiar with many of the 
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Russian capital letters and a few of the small ones. Now most of the “‘strik- 
ing passages”? contained some such proper name as Kamchatka, Bering, 
Aleutian, or Okhotsk, and since the paragraphing in the facsimiles had been 
correctly followed in the translations it was not difficult to determine the 
approximate places where the passages in question in Russian were to be 
looked for in the facsimiles, the expectation being that thereafter with the aid 
of the capital letters such passages could be there definitely located. The 
writer attributed his failure to succeed in locating the first passage to his 
ineptitude and ignorance of the foreign language, but upon failing to identify 
the next two his suspicions were aroused and before the evening was over 
he became satisfied that a fraud of the first order had been practiced on the 
government. 

The Secretary was absent in the West at the time of this unpleasant 
discovery but after telegraphic notice thereof returned at once to Washing- 
ton. Upon being confronted with the evidence of his treachery Petroff 
broke down, signed a full confession of his guilt and was turned over to the 
proper authorities for prosecution. Unfortunately the Attorney General 
was obliged to report that there was no statute applicable to his case. 
Secretary Foster at once sent for Sir Julian Pauncefote, advised him of the 
government’s embarrassment and assured him that correct translations 
would be substituted and our Case amended as soon as practicable. Through 
such amendment our position on the historical and jurisdictional questions 
was necessarily weakened. 

Upon the exchange of the Cases it was discovered that the British Govern- 
ment had failed to include in its Case the facts in dispute in relation to seal life 
on which it intended to rely, and for such failure Secretary Foster at once took 
it to task in no uncertain language. After mentioning the ‘painful impres- 
sion”’ created by this omission he wrote Mr. Herbert of the British Legation: 

The President cannot conceal his astonishment that it should be as- 
sumed that the British Government is at liberty to introduce a whole 
body of testimony of this character for the first time in its Counter- 


case and thus shut out the United States from an opportunity of detect- 
ing and exposing any errors which may be contained in it. 


In his reply Lord Rosebery, the then British Foreign Minister, after seeking 
to justify the action in question, yielded his position and submitted the re- 
port of the British Commissioners on seal life (of which more anon) as a part 
of his government’s Case. 


THE ALASKAN SEAL HERD 


It is now time to acquaint the reader with the salient facts concerning 
this herd of remarkable animals. The fur seal (not to be confounded with 
the hair seal) is a warm blooded animal classified by naturalists with bears 
and other carnivorous animals and possessing a high degree of intelligence. 
It is in no sense a fish. To breathe when in the water it must come to the 
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surface. The young must be taught to swim and are not amphibious until 
several weeks old. All the members of this herd are conceived, born, and 
reared on land belonging to the United States, namely on one or the other of 
the two Pribilof Islands in Bering Sea known as St. Paul and St. George, 
and none ever visits any other land. These islands are in a sense their home 
during approximately five months of every year and whenever they leave 
them it is with the fixed intent of returning. 

The seals may be roughly classed as bulls (over 6 or 7 years of age), bache- 
lors (from 2 to 5 years of age), cows (breeding females), and pups. They 
are highly polygamous and the bulls arriving first surround themselves with 
‘“‘harems”’ often consisting of as many as 80 cows, fierce battles taking place 
for their possession. Almost immediately upon arrival at the islands in 
April or May from their winter migration, hereinafter referred to, the cows 
deliver their pups from the previous summer’s breeding, no cow delivering 
more than one pup in any one year, so that the rate of increase is a slow one. 
Within a few days after landing the cows are again impregnated, the period 
of gestation being about eleven months. For about four months the pups 
rely exclusively on their mother’s milk for food and to supply this milk the 
mothers soon after giving birth swim out into Bering Sea from 50 to 150 
miles in search of food. Upon their return each mother searches out her own 
pup and will suckle none other. When the mother fails to return her pup 
dies. As a result of the polygamous character of the seals there are under 
normal conditions thousands of superfluous ‘“‘bachelors”’ under six or seven 
years old which can be killed for their valuable skins without detriment, and 
probably with some benefit, to the herd as a whole. While on land they can 
be segregated and driven as easily as sheep, rendering it possible to exercise 
discrimination in the selection of those to be killed. Experience has shown 
that prior to the inroads made by pelagic sealing it was possible to kill 
100,000 bachelor seals a year without affecting the stock. 

During September and October the herd leaves the Pribilof Islands for its 
annual migration of several thousand miles through the northerly portion 
of the Pacific Ocean. Its precise course is not known nor do the groups al- 
ways remain together but some seals begin to appear off the coast of Cali- 
forniain January. Turning northward about this time the herd by a natural 
instinct travels up the coast some 30 or more miles from land and swimming 
through the eastern passes of the Aleutian Islands is back on the Pribilof 
Islands between April and May. The existence of these seals is dependent 
on the protection given them by the United States which has set apart the 
islands as a special reserve where they are guarded, at great expense to the 
government, against raids both through cutters at sea and watchmen on 
shore, while no disturbance of the breeding rookeries is permitted. In con- 
nection with this protection the government maintains on each island a 
colony of Aleuts to whom it has brought education and other features of 
civilization. 
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PELAGIC SEALING 


The case against pelagic sealing is a very simple and at the same time a 
very cruel one. In view of the fact that these animals are highly polyga- 
mous, and their other peculiar characteristics, it follows as a matter of or- 
dinary barnyard knowledge that any substantial killing of females endangers 
the stock. Yet (1) over 80% (probably 90%) of the pelagic catches consisted 
of females, and (2) virtually all so caught (a) were nursing mothers in search 
of food for pups which die if their mothers do not return or (b) were with 
young (gravid). The killing of one female thus usually results in the loss of 
two lives, without counting the pups which, but for such killing, would be 
engendered in future years. In addition at least one third of the seals killed 
or shot at sea sink and are lost before the carcasses can be recovered. Thus 
the pelagic catch of some 68,000 seals in 1891 meant the destruction of about 
this number of females, including those lost. And thisimpairment of the stock 
was accompanied by many cruelties and sickening sights in Bering Sea, in- 
cluding mixtures of blood and milk flooding the decks of vessels, and, in the 
North Pacific Ocean, by pups dropping from the sliced bellies of pregnant 
mothers, the pups in cases of advanced gestation being often alive and re- 
maining so several days, when their skins would be removed for the fur. 

It would seem that Mr. Blaine was right when he characterized this slow 
but sure extinction of a useful race of animals as contra bonos mores, and that 
when Lord Salisbury denied that it was such from the point of view of ‘‘inter- 
national morality”’ he overlooked the fact that certain wrongful things are 
considered mala in se, without the necessity of awaiting an international 
judgment to make them such. 


PROCEEDINGS BEFORE THE TRIBUNAL OF ARBITRATION 


The seven members of the tribunal were the Baron de Courcel (named by 
France), the Marquis Viscounti Venosta (named by Italy), Mr. Gregers 
Gram (named by Sweden and Norway), Justice John M. Harlan and Senator 
John T. Morgan (named by the United States), Lord Hannan and Sir John 
Thompson (named by Great Britain). Mr. John W. Foster was the agent 
for the United States. He had resigned as Secretary of State in February, 
Judge Walter Q. Gresham becoming his successor in March under the second 
Cleveland administration. Mr. Charles H. Tupper was the agent for Great 
Britain. Counsel for Great Britain were Sir Charles Russell, Attorney Gen- 
eral of Great Britain, Sir Richard Webster, a former Attorney General of 
Great Britain, and Mr. Christopher Robinson of Toronto. It has already 
been stated that the leading counsel for the United States were Messrs. Car- 
ter, Phelps, Coudert, and Blodgett. This array of distinguished legal talent 
on both sides gave assurance that the proceedings would be of an interesting 
nature. 

The French Government seemed pleased at Paris having been chosen as 
the scene of the arbitration and placed at our disposal the whole lower floor 
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of the beautiful building which houses the Ministry of Foreign Affairs on the 
Quai d’Orsay, at the rear of which is an extensive garden. In affording us 
this lavish treatment the authorities may have thought that they would be 
rid of us in a few weeks, but if so we disappointed them gravely for we stayed 
by them till August 15, in all nearly five months. The two delegations were, 
on arrival, late in March, invited by President Carnot to attend an official 
luncheon at the Elysée and a little later the Minister of Foreign Affairs, 
Monsieur Develle, tendered them a dinner in the lovely garden referred to. 
The tribunal met on March 23, 1893 and, after electing Baron de Courcel 
President, and receiving the printed arguments of both governments, it ad- 
journed till April 4, on which day the oral proceedings began. It usually sat 
four days in each week from 11 till 4, with an immense amount of work to be 
done in the intervals by both arbitrators and counsel. 

Mr. Carter opened the debate, addressing himself at once to the historical 
and jurisdictional questions and dealing with them largely along the lines 
developed by the State Department in the diplomatic correspondence. 
Thereafter he turned to the discussion of “‘rights which rest on fundamental 
principles,’ namely, those relating to a property interest in the seals and to 
the protection of the industry established on the Pribilof Islands. He 
argued that the law to be applied here was international law, the main foun- 
dation of which was the law of nature, a body of moral rules condoning noth- 
ing which was wrong; that ‘‘municipal and international law flow equally 
from the same source’; and that the rule of the tribunal should be the 
‘general standard of justice recognized by the nations of the world.” 

He then engaged in a learned inquiry into the general foundations of prop- 
erty ‘‘in order to show that it was not founded on robbery or force or based 
on any arbitrary distinctions but that it was established for great social pur- 
poses,’’ that the institution of property rested upon the necessity for estab- 
lishing peace and order and for preserving and increasing the useful products 
of the earth, and that this required that ‘‘every useful thing, the supply of 
which is limited and which is capable of ownership, be assigned to some legal 
and determinate owner.’’ He argued also (1) that under the law of nature 
all property was held in trust for the benefit of mankind and, (2) that, with 
certain important exceptions, only its usufruct was available for consump- 
tion. It is the view of the writer that Mr. Carter was unwise in choosing 
this tribunal as a forum for the discussion of the foregoing propositions be- 
cause they had but a remote bearing on the issues, tended to divert the atten- 
tion of the arbitrators from the latter, and furnished our clever opponents 
with several targets at which they did some successful shooting. 

Coming to the case of the fur seals Mr. Carter stated that to determine 
whether they were the subject of property necessitated a study of their na- 
ture and habits, and, having recounted these along the lines hereinbefore set 
forth, and shown that though not fully domestic animals they yet possessed 
many attributes that brought them very close to the latter, he then discussed 
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the familiar instances in which both under municipal and international law 
useful wild animals such as a swarm of bees, wild pigeons, wild swans and 
geese and wild deer, reclaimed by man and possessed of the animus revertendt, 
may become the subject of property. Laying down the general proposition 
that where, by the art and industry of man or through their own instinct, 
useful wild animals are induced to return to a particular place so that the 
possessor of that place can exercise over them a power and control, deal with 
them as if they were domestic animals, and carry on with respect of them an 
industry or husbandry by taking their increase without impairing the stock, 
he argued that they are in law likened to domestic animals and are made 
property to the same extent as if they were domestic animals, such property 
continuing when they are away from man’s custody, and no matter how far 
away, so long as they have the animus revertendi, the property in them ceas- 
ing only when the habit of returning ceases. 

Mr. Carter further argued that while, in the case of the other animals 
mentioned, some sort of reclamation or occupation was usually necessary, as 
by the installation of hives, boxes, dovecotes or the like, yet the nature of the 
seals is such as to render anything of this sort inappropriate, the government 
doing far more by giving them the protection on which their very existence 
depends (by setting aside the Pribilof Islands as a national reserve where 
alone they can breed and rear their young and there guarding them at great 
expense through cruisers on the sea and watchmen on land against marauders 
who would otherwise have exterminated them long ago). He added that al- 
though their absence from the islands is very prolonged and the distances 
over which they travel very great yet their instinct to return is never absent 
and is ‘‘ very far superior to any instinct that a deer may have to go to a par- 
ticular place, or that of wild swans, or geese, or pigeons,”’ since their very 
existence depends on this instinct. 

Upon the foregoing facts Mr. Carter insisted that the United States had 
complete property in the seals not only while on its territory but elsewhere as 
well, that such property was continued during their absence through the cer- 
tainty of their return, and that the novelty of their characteristics was 
wholly immaterial to the question in dispute and in no wise differentiated 
their case from that of other useful wild animals which under the authorities 
may be the subject of property. As to the distances covered in their migra- 
tions he pointed out that comparable distances were at times covered by 
carrier pigeons and bees. 

In his argument in proof of our ownership of the seals Mr. Carter did not 
deem it necessary to stress our possession of these animals on the islands, 
because, as he said, he relied on proving ‘‘the development of the conception 
of ownership as distinguished from actual possession,” adding that the ‘‘an- 
swer to the question why the law allows property to be owned by a man which 
he cannot actually possess must be found in some great social need. . . .” 
But since the words quoted might be construed as raising a doubt as to the 
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fact of possession on the islands, and since such fact was readily proved, it 
would seem that its assertion would have strengthened Mr. Carter’s argu- 
ment. A further reason why it should have been asserted lay in the necessity 
of meeting the charge stressed by our opponents in their printed argument 
that we had no such possession and consequently could have no title to the 
seals. Later on our possession was, as we shall see, fully established and 
made to serve as a basis for ownership. 

Mr. Carter, and later Mr. Phelps, asserted the right of the United States 
apart from any question of ownership in the seals to protect its property 
interest in the industry conducted on the Pribilof Islands first by Russia and 
later by the United States against any wrongful invasion. In this connec- 
tion they argued (1) that the doctrine of the freedom of the seas was the re- 
sult of the gradual surrender by the great maritime nations of earlier exclu- 
sive claims in order that the ocean might be freely used by mankind for 
innocent purposes; (2) that in making such surrender the nations did not 
relinquish their right of self defense on the high seas either in times of war or 
peace, such right extending to such part of the seas as might be necessary and 
appropriate for the particular case, the three mile limit being merely an 
incident to such right and not the limit thereof, from which it followed that 
there were limits to the freedom of the seas; (3) that such right of self defense 
is entirely different from an assertion of sovereign jurisdiction and that, on 
the contrary, it asserts the freedom of the seas only for innocent purposes; 
(4) that where there is a peculiar natural advantage within a certain prox- 
imity to the coast of a particular nation, which it can turn to account better 
than the citizens of any other nation and which would be destroyed if thrown 
open to the whole world, such particular nation may establish rules and regu- 
lations for its protection against the world; (5) that national industries re- 
quiring rules and regulations for their successful conduct, to be carried into 
effect by national authority, cannot be broken up by wrongful attacks made 
by individuals of another nation; (6) that where a fishery instead of being a 
mere pursuit in the open sea is attached to a territory and becomes appurte- 
nant to it and is there made the foundation of a husbandry such fishery may 
become an object of self defense by the owner of the territory; (7) that within 
territorial limits enactments for the protection of national interests are bind- 
ing as statutes whether reasonable or not, but beyond such limits they have 
the effect of defensive regulations, to be enforced at the discretion of the 
executive branch of the government, and that when reasonable their pro- 
priety has always been recognized by other nations.} 

Our counsel thereupon cited in support of these propositions a number of 
authorities, including the case of Church v. Hubbard, 2 Cranch 187, in which 
Chief Justice Marshall, speaking for a unanimous court, held that the right 
of a nation to seize vessels attempting an illicit trade is not confined to the 


1A reference to the doctrine of self-defense in its relation to the Declaration of Panama 
will be found in the American Bar Association Journal for June, 1941, at p. 342. 
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range of their batteries, that ‘‘it has the right to use the means necessary for 
its prevention,’’ and that ‘“‘these means do not appear to be limited within 
any certain marked boundaries.”’ This doctrine was cited with approval 
by the Lord Chief Justice of England in the Keyn case, 2 Law Rep. 214, 
where, in speaking of legislation relating to neutral rights and the prevention 
of breaches of the revenue and fishing laws, he said that “‘such legislation is 
altogether irrespective of the three mile distance, being founded on a totally 
different principle, viz. the right of the state to take all necessary measures 
for the protection of its territory and rights. . . . This principle was well 
explained by Marshall, C. J., in the case of Church v. Hubbard.”’ The 
Caroline case which was also cited illustrates how far the principle of self 
defense may extend in an emergency. The Canadian Government having 
in time of peace sent an armed force into American territory there to seize 
and destroy an American vessel taken in charge by a number of persons in 
sympathy with a rebellion in Canada, succeeded in its purpose, and its drastic 
action was held justifiable under international law on the ground of self 
defense by Secretary of State Daniel Webster. The captain of this expedi- 
tion, in the course of which a man was killed on American soil, having been 
arrested and brought to trial in a United States Circuit Court, was acquitted 
on the ground that he was acting under orders of his government which in 
turn claimed to be acting under a national necessity; and Mr. Phelps so 
argued. 

Our counsel further cited numerous instances of legislation and regulations 
enacted by foreign countries to take effect beyond the limits of the usual ter- 
ritorial jurisdiction, such as hovering and quarantine laws, and also legis- 
lation to protect maritime industries appurtenant to a territory such as pearl 
oyster beds, coral beds, and fisheries. They justified all such enactments 
where reasonable on grounds hereinbefore indicated, claiming that they 
served as illustrations of the doctrine of self defense and that they were al- 
ways respected by other nations. Notable examples were the protective 
measures concerning the Ceylon pear! fisheries extending over fifteen miles 
from the shore, the Scotch herring fisheries and the New Zealand fisheries 
covering a very extensive area of non-territorial water and subject to further 
discussion in connection with the answer of Sir Charles Russell. Our counsel 
pointed out that the right of protection in such instances is effected by force 
exerted not through legislative but through executive power. 

Mr. Carter discussed also the disastrous effects of pelagic sealing through 
the slaughter of females either heavy with young or nursing newly born 
pups, a subject more fully dealt with in the succeeding argument by Mr. 
Coudert; he declared that no regulations would be adequate which failed to 
prohibit all pelagic sealing except that conducted by Indians in canoes and 
with spears as a means of livelihood. 

During the next three sessions the facts in regard to seal life and the effects 
of pelagic sealing thereon were presented to the tribunal by Mr. Coudert 
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who also analyzed the pertinent British contentions. Their chief evidence 
consisted of the report of their two Commissioners supposedly chosen as 
scientific experts to study the subject in conjunction with other experts and 
to report their findings impartially ‘‘ without reference to the interests of any 
body.’’ Upon their appointment Mr. Blaine had found it necessary to make 
complaint to the British Government that ‘‘one of the gentlemen . . . has 
fully committed himself in advance on all questions which are to be sub- 
mitted to him for investigation and decision” and that the other had “ pre- 
vious to his selection made public his views on the subject and announced to 
his parliamentary constituents that the investigation of this Commission 
and the proposed arbitration would be in favor of his government.’’ Thus 
these British ‘‘expert’’? Commissioners became at once and remained 
throughout partisans and champions of pelagic sealing, sacrificing the 
principles of science to political expediency. One of their extraordinary 
propositions is referred to later. 

Mr. Coudert pointed out that ‘‘a law suit has generally something desired 
by one side and objected to by the other” but that here both sides professed 
to want the same thing, namely the protection and preservation of the seals, 
and that the treaty was executed to this specific end. He added that if 
there were pleadings to guide counsel and court “‘we might bring down all 
the points and facts to a few questions’’, but that here we were put to the 
necessity of going over the whole case. He was right. With the common 
knowledge that the effect of excessive killing of females in a polygamous 
species of the type of the seals here involved is destructive of the stock it 
should have been possible to dispose of the effect of pelagic sealing on the 
herd in short order, for the British evidence conceded three deadly facts: 
(1) that in pelagic sealing the killing was indiscriminate with at least 50% 
of the catches consisting of females, (2) that in addition at least a certain 
percentage of the animals shot were lost, (3) that the killing of gravid fe- 
males must be ‘‘deprecated as specifically injurious.”’ Mr. Coudert there- 
upon remarked that if this were an ordinary judge and jury case he would 
stop at this point and insist that on the conceded facts the preservation of 
the herd and pelagic sealing could not co-exist. 

But this was not such a case, and, moreover, the “‘ protection and preserva- 
tion” of the herd was not in fact the sole object of our opponents. While 
conceding that theoretically the methods employed by the United States of 
killing superfluous males on the islands “‘ were exceedingly proper and were 
conceived to insure a large continual annual output of skins,’’ yet our op- 
ponents, through their Commissioners, claimed that this was ‘‘under the 
supposition that the lessees could have no competitors in the North Pacific 
(writer’s italics).”” Thus was introduced a subject entirely foreign to the 
provisions of the treaty, and this very competition had, moreover, been ac- 
tive for some three years in reducing the herd to an alarming degree—all for 
reasons supplied by the evidence of our opponents. 
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Although it would thus seem that the United States was not called upon 
to offer further proof in the premises, yet it was deemed advisable to do so. 
First and foremost in this connection should be mentioned the splendid 
report of the American Commissioners, Thomas C. Mendenhall and C. Hart 
Merriam, both of them noted naturalists whose authority and reputation 
were not open to question. Their report sustained our position in every 
particular. Mr. Coudert, after referring to it, proceeded to marshal the 
relevant American evidence which had been collected with great care, largely 
in the form of sworn statements of numerous witnesses. These included 
dealers in fur seal skins in three countries, persons of standing in the mari- 
time and scientific world, numerous sealers with first-hand knowledge of the 
matter, 29 of them hailing from ‘‘enemy country,’”’ namely Victoria; the 
evidence included also the statements of distinguished scientists from a 
variety of countries. Our opponents were in each case afforded the op- 
portunity of cross examination. This great volume of evidence showed be- 
yond question that from 70% to 95% of the pelagic catches were composed 
of females which, in Bering Sea, were nursing mothers whose newborn pups 
were awaiting their return, and in the Pacific Ocean females gravid with 
young. It was impossible for our opponents to meet this overwhelming 
evidence, though they sought to do so in their Counter Case, through the 
testimony of 122 men engaged in the business of pelagic sealing, but the great 
weight of even this testimony (which, incidentally, we had been deprived of 
the opportunity to dispute) was favorable to our contention. It having 
been shown that from 15% to 40% of the seals shot at with the breech load- 
ing shotgun, loaded with scattering buckshot, sank or escaped wounded, 
we note in passing that our opponents described this method of killing as 
“hunting . . . in which the animal has what may be described as a fair 
sporting chance for its life.”” As to this Mr. Coudert remarked, ‘“‘I could not 
do justice to that by any comment and I leave it to the tribunal without 
criticism.”’ In further illustration of the shocking cruelties which were the 
inevitable concomitant of pelagic sealing, and so barbarous that they would be 
indictable in any country with laws against cruelty to useful animals, the 
following amongst numerous other instances are cited without comment: 

Niels Bonde, a Victoria sealer: 

The seals caught along the coast after the first of April were mostly 
pregnant females and those caught in Bering Sea were females that had 
given birth to their young. I often noticed the milk flowing out of their 


breasts when being skinned. . . . I have seen live pups cut out of their 
mothers and live around on the decks for a week. 


Thomas Brown, a Victoria sealer: 
Most all the seals that we shot and secured were females and had 
young pups in them and we would sometimes skin them. 
Mr. McManus, a British subject and a well vouched for Victoria journalist, 
who spent nine days in Bering Sea in 1891: 
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Aug. 25: First boat, two seals reported, wounded and lost five. . . 
The snow white milk running down blood stained deck was a sickening 
sight. Aug. 26:Total 11 seals,8 cowsin milk. Skipper reported having 
wounded and lost . . . 16inall. Aug. 29: Total catch 17 seals, greater 
proportion cows in milk; horrid sight, could not stay the ordeal out. A 
large number reported as wounded and lost. 


The record shows that our opponents shed many tears over the lot of the 
gravid females which had the misfortune of being shot in the North Pacific 
with their unborn pups but that they had no word of sympathy for the nurs- 
ing mothers shot in Bering Sea leaving pups to starve on the islands. This 
unfair discrimination may be due to the fact that the death of the starving 
pups was far less sensational than the destruction of those cut out from their 
mothers’ carcasses amidst scenes of blood on the decks of schooners; and yet 
the net cruel and destructive result was about the same in the two cases. 

The next argument was that of Sir Charles Russell who addressed the 
tribunal on behalf of Great Britain for eleven days. A man of great distinc- 
tion at the bar, he was of a forceful and aggressive nature, with a rapid and 
incisive delivery which expressed his thoughts with great clarity. After 
commenting good-naturedly on Mr. Carter’s “intellectual allurements’”’ and 
‘courageous ascents into the mists of metaphysics and ethics, ’’ he proceeded 
to argue with great ability and cogency the historical, the jurisdictional, and 
geographical points along the lines developed by Lord Salisbury in the diplo- 
matic correspondence, of which enough has been said in an earlier section of 
this paper. He then dealt somewhat harshly with Mr. Carter’s views on in- 
ternational law and its adaptability to new situations. I quote the following 
as illustrations: 


(1) International law is only so much of the principles of morality 
and justice as the nations have agreed shall be part of those rules of 
conduct which shall govern their relations with one another . . . and so 
far only can there be said to be an incorporation of the rules of morality 
and of justice, as to which nations as well as men differ. In other words 
international Jaw . . . rests upon the principle of consent. . . . If it 
were not so it would be in a constant state of flux and uncertainty. 

(2) Nothing can be considered international law as to which it can- 
not be affirmatively shown that the consent of civilized nations has been 
given; and nothing short of an affirmative answer to the question 
placuitne gentibus, applied to any proposition, will satisfy the test of 
what international law is. 


Our counsel pointed out that under the narrow rules thus laid down inter- 
national law would be incapable of advancing and would terminate with the 
present; that they ignore the great influence of analogy as an instrument of the 
progress and development of the law as well as Lord Stowell’s wise words that 
“‘so long as the continuity of the original principle is preserved . . . the 
practice isnctnew . . . when in fact the court does nothing more than apply 
old principles to new circumstances’’; and that it is the business of courts of 
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justice to inform themselves of principles and to extend them to new cases 
where it is necessary. Under the rules cited the tribunal would, for instance, 
be forbidden to recognize as a principle of morality that gravid females of a 
useful race of animals should not be destroyed because ‘‘the civilized na- 
tions’”’ had not held a convention on this subject and agreed to it. This, 
our counsel claimed, was not the road by which international law has ad- 
vanced to its present position. 

Before entering upon a discussion of the property question Sir Charles 
sought to disparage our characterization of the seals (1) by terming them free 
swimming marine animals and classifying them with birds of the air and fish, 
though the scientists had classified them quite otherwise, (2) by saying that 
all the United States does on the islands is (a) to have people there to prevent 
raids and (b) not to kill all the seals, and (3) by further saying that “If the 
United States had nobody there the seals would be there . . . all the more 
because of the absence of man or human interference,’”’ thus ignoring the 
fact that without our guardianship both on water and on land the seals would 
long ago have been exterminated by marauders. 

With this faulty picture of the situation before him Sir Charles proceeded 
to analyze the authorities produced by the United States to show that under 
certain conditions wild animals may become the subject of property and not 
unnaturally reached the conclusion that these authorities were not ap- 
plicable to the instant case. I note three of his claims bearing on the right 
of property, namely, (1) That no possession of a seal can be had on the is- 
lands until it has been killed (which error, with its vital bearing on the ques- 
tion of property in the seals, is exposed later at its repetition by Sir Richard 
Webster), (2) that the United States has not explicitly asserted ownership of 
the seals through any statute (which is true but takes no note of the fact 
that the statutes forbid the killing of any seal except as authorized, this 
amounting to an implied assertion of ownership), (3) that the doctrine of 
animus revertendi does not apply in the case of migratory animals but only 
where it has been induced by the effort of man (such a distinction is not 
based on reason, and Blades v. Higgs, 13 C. B. 850 holds that “‘the common 
law affirms a right of property in animals ferae naturae if they were restrained 
either by habit or inclosure . . . either their own induced habits or confine- 
ment imposed by man’’). 

None of the British counsel really came to grips with the realities of pelagic 
sealing; they would approach them only to shy away from them. Sir 
Charles’s principal comments on the activities of the British Commissioners 
who furnished the main evidence for the British on the facts are that ‘‘they 
have spoken in general of the right of pelagic sealing . . . , that they have 
approached the subject with free open minds and that ‘if they had been parti- 
sans they would have insisted that no killing should take place except at 
sea.’”’ But this is precisely what they did when in their report they said, 
“Tf all killing of seals were prohibited on the islands, sealing at sea might be 
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indefinitely continued,” and that ‘‘some such arrangement would offer 
perhaps the best and simplest solution of the present conflict of interests.” 
With becoming modesty Sir Charles says, ‘“‘I leave this subject, not ventur- 
ing to express an opinion of my own . . .’’—in which he was perhaps wise. 

After making light of our industry on the islands by asserting that all we 
do there is to kill the seals, Sir Charles arraigned as fanciful and an ingenious 
afterthought the right of self defense claimed by us in respect of such industry 
on the high seas. He attacked vigorously the authorities we had cited, and 
yet an examination of his comments thereon discloses many interesting sim- 
ilarities in the two points of view. The hovering and quarantine acts he 
justified ‘‘on the principle that no civilized nation will encourage offenses 
against the laws of another State, the justice of which laws it recognizes.”’ 
He also declared that ‘‘A nation will not interfere to throw the mantle of its 
protection over one of its nationals when that national has for his own private 
ends been running counter to a just and reasonable law of a friendly power.” 
These were also our claims, however, and they applied to the case of the seals 
because the law against the killing of female seals was for the reasons shown 
obviously a just and reasonable one. 

Sir Charles justified the action of the Canadian government in the Caroline 
case on the ground that it exercised a belligerent right in a ‘‘strict emer- 
gency,’’ which was the case; but the measure was obviously taken also as one 
of self defense against a band of robbers even though they were operating 
in friendly foreign territory, and it was as a measure of self defense that our 
government and counsel justified it. He was in accord with the quoted 
principles declared by Chief Justice Marshall in Church v. Hubbard but dis- 
missed them as irrelevant on the ground that the case related to illicit trad- 
ing and involved the same principle as the hovering acts; this, however, does 
not touch our claim that the action was of a self defensive nature taken on the 
high seas in respect of a municipal regulation. As to the Ceylon pearl 
fisheries lying in deep water well beyond territorial limits, he held that they 
stood in a position “perfectly unique”’ and that ‘‘for many generations the 
owners of Ceylon had (have) with the acquiescence of all the powers been 
allowed to claim to exercise dominion in respect of these fisheries which are 
contiguous to the coast beyond the three mile limit.’”” With this explanation 
our counsel were in entire accord, but they went further and held that from 
the outset and prior to the time when acquiescence had become a fact the pro- 
tective measure was a proper one in defense of a maritime industry appurte- 
nant to Ceylon. 

As to most of the regulations here in question, including those relating to 
the Scotch herring and the New Zealand fisheries extending over large bodies 
of non-territorial waters, and to hair seals, our opponents maintained that 
they affected only nationals, whereupon an American counsel expressed a 
desire to know whether any one would rise on the British side and state that 
foreigners would be permitted to violate these regulations with impunity. 
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No answer was forthcoming but on another occasion Sir Charles explained 
that the citizens of the territories concerned usually have special advantages, 
including ‘‘a base of operation which foreigners have not; and foreigners re- 
sorting to those fisheries must come within the territorial jurisdiction for some 
purpose or other connected with their pursuit of fishing and . . . they there- 
upon become subject to the laws of that territory, etc.’’ This was an avoid- 
ance of the issue, and the question of what would happen to foreigners who 
in their intrusions might be able to dispense with a base of operation was left 
untouched, nor did British counsel ever undertake to say what would happen 
if such interests were actually violated by foreigners. It is a remarkable fact 
that no instance was cited where this had occurred, and in seeking the under- 
lying principle governing the situation American counsel asserted, as already 
pointed out, that where the restrictions were reasonable ones they were pro- 
tected by the usage of nations, that such usage was based on the right of self 
defense, which had never been surrendered, and that the regulations were 
notice to the world that the nation concerned would defend such interests 
against all intruders. 

Sir Richard Webster followed Sir Charles Russell, speaking for four days. 
Having preceded the latter in the office of Attorney General, it had fallen to 
his lot to prepare the British Case which he had expected to present as Chief 
Counsel, but a sudden change of Ministry resulted in Sir Charles becoming 
the Attorney General shortly before the proceedings began whereby Sir 
Richard became his junior. In opening, the latter adverted to this fact, 
saying that acting as a junior involved work of a type he had ‘‘not been 
permitted to do for seven years.”’ He was one of the outstanding lawyers 
of England with a distinguished presence and a manner less aggressive than 
that of hissenior. Since both covered substantially the same ground in their 
arguments I shall refer only to an incident in Sir Richard’s address through 
which the question of property in the seals was clarified in accordance with 
the contentions of American Counsel. 

Mr. Coudert having declared in the course of his address some two weeks 
earlier that ‘‘upon the islands the seals are as much our property as though 
they were sheep or calves,’’ Sir Charles broke in with the words “‘ Certainly 
not,”’ to which Mr. Coudert, somewhat dismayed, replied, ‘‘ Well I gave you 
credit (for knowing this) and I now take it back,” then passing on to another 
point. Sir Richard Webster now reverted to Mr. Coudert’s claim and re- 
marked that it was ‘‘radically unsound” and he reinforced these words with 
the following: ‘“‘ Unquestionably the only way of acquiring property in the 
fur seal is to kill it.”’ ‘My point, Sir, is that until it is killed there is no 
property in anybody at all.”’ Sir Richard was, however, dislodged from 
this erroneous position (as Sir Charles should have been from his) through 
an inquiry from the President as to whether possession could not be taken of 
a living seal, to which he replied, ‘‘Of course, I suppose I ought to have in- 
cluded that,” and he continues: 
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Of course if you have a pond staked out on the shores of the Pribilof 
Islands and you drive the seals into that water and keep them there and 
feed them every day . . . you have reduced those seals into possession. 
You can possess a living seal as well as a dead one. 


Thereafter nothing more was heard of the false doctrine that on the islands 
only a dead seal could be the subject of property and the question of property 
in useful wild animals on one’s land was thereafter properly made to turn on 
something quite different, namely, whether or not there was “possession. ”’ 
Without acknowledging his forced retreat from his earlier position Sir Richard 
now put the matter thus: ‘‘No property at all could be acquired in a seal 
inside or outside territorial waters till possession had been taken. . . .”’ 

Possession is a word of many meanings, but for present purposes the excel- 
lent definition supplied by British Counsel will suffice. Speaking of the 
possession of wild animals Sir Richard said: ‘‘ The test of sufficiency is that 
they can be taken at pleasure with certainty’’; he cited a passage from 
Savigny showing that the test of possession of wild animals is whether they 
“may be caught at any moment.”’ It having been shown by irrefutable 
evidence that on the islands the government can “take seals at pleasure with 
certainty” and that they ‘‘may be caught at any moment,”’ it follows that 
under the tests advanced by British Counsel the government there has full 
possession of these animals and that Mr. Coudert was correct in stating that 
under these circumstances they were the property of the government on the 
islands. To question the fact of our possession there hardly makes sense 
seeing that throughout many years the government has with no difficulty 
and with great discrimination taken the male increase of the herd to the ex- 
tent of 100,000 per annum for commercial purposes. And the property so 
acquired on the islands is continued when the seals leave them because they 
do so with the fixed intention of returning as they have been known to do for 
over 100 years. 

Sir Richard says, ‘‘There is no case of the doctrine of animus revertendi 
being applied except where the animal has previous to its departure been in 
some place in which possession has been or could be in fact taken.’’ On 
that point there is no disagreement. And he further says that ‘‘If there be 
absolute property in a thing that property follows the thing when it goes and 
does not depend upon geographical bounds at all.”’ 

Having thus proved that under the authorities our government owns the 
seal herd resorting to the Pribilof Islands it follows that it had at all times 
the right under orders of the Executive to protect it against intrusion on the 
high seas and was justified in seizing and taking into port the foreign vessels 
hereinbefore referred to; but their condemnation and the imprisonment of 
their crews was unwarranted because these things were done under a 
municipal statute which was without effect in non-territorial waters. 

The last argument on the British side was presented by Mr. Christopher 
Robinson, of Canada. It was his special province to justify pelagic sealing 
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but in this he was not very happy. Having stated that it was ‘‘a perfectly 
justifiable and proper industry” and a “respectable employment” he also 
said ‘‘T think it has its objections.’”’ As to the opening of gravid females 
with ‘‘the milk and blood flowing in streams on the decks”’ he frankly said, 
“T do not defend this or say it is right,’’ and yet he failed to propose any 
regulations which would eliminate the slaughter either of gravid or nursing 
females, perhaps because this could not be done except through the pro- 
hibition of the very ‘‘industry”’ he was seeking to defend. 

An arbitrator having asked Mr. Robinson whether the tribunal had the 
power to prohibit pelagic sealing in case this were found necessary for the 
preservation of the seals, the reply was, ‘‘You may regulate but not pro- 
hibit’’— in other words the tribunal would in the supposed case be powerless 
to prevent the destruction of the seals although it had been convened to do 
just that. 

At the outset of his argument in reply Mr. Phelps in a few words brought 
the tribunal back to the stark realities of pelagic sealing through the destruc- 
tion of the females with young and those engaged in nursing pups which per- 
ished with the death of their mothers. He added that the resources of 
accomplished British counsel had been exhausted in efforts to avoid or cir- 
cumvent these realities by arguing that the tribunal must get rid of its 
ideas of right and wrong because they were not law, that the extermination 
of these seals would be a matter of small consequence, that ‘‘if you give them 
what counsel are pleased to call a fair sporting chance for their life all the 
dictates of humanity are answered.”’ He said that the sheet anchors of the 
British case were two propositions, the first that you cannot shut up the open 
sea and the second that a municipal statute is bounded in its operation by 
territorial limits. ‘‘To these they perpetually return and seem to feel hurt 
that we should put the case on very different grounds.’”’ The argument of 
the pelagic sealers, he said, was based on the fallacy that in destroying the 
seal herd they were exercising a clear right, which begged the question. 
After repeating that this conduct was ‘barbarous, inhuman, and shocking in 
its revolting details” he continued: ‘‘If this is the freedom of the seas . . . 
then the sea becomes the only element on the face of the earth in which con- 
duct universally repressed by criminal law can be perpetrated with impunity 
as against a nation that is gravely injured by its consequences.”’ This tell- 
ing point was not met. 

Much of Mr. Phelps’ argument on the doctrine of self defense has in order 
to obviate repetition been summarized in connection with that of Mr. Carter 
and in the review of Sir Charles’ comments on the American authorities. I 
add a few separate quotations from his address, some of them apposite to 
questions of the day. 


Jurisdiction is sovereignty and is confined to territory, self defense is 
not confined except by the necessity and propriety of the case and has 
nothing at all to do with jurisdiction. 
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If you maintain the unquestioned right of Great Britain in the pearl 
fisheries, I ask on what ground you are expected to discriminate the case 
of the seals because . . . these animals are ten times as much attached 
to the coasts as the fish. . . . The case of the seal is ten times stronger 
than that of the oyster. 

I say the freedom of the sea is the right to do upon it everything that is 
inoffensive and which works no injury to anybody, that it stops there 
and that all these cases which my learned friends were struggling with 

. . to find some particular answer to each case, or find escape from 
the necessity of answering the question by saying ‘‘ that question is not 
likely to arise”’ or “‘that might be settled by agreement, ”’ all of them are 
immediately answered when you bring them to that plain test; is the 
conduct inoffensive, or is it injurious? 

We contend that this case of ours, this right of property or protection, 
call it what you please, is as completely established by the just prin- 
ciples of international law as it is by the consideration of ethics and 
morality. 


The President having inquired whether war might not result from an 
assertion of the right of self defense on the high seas the answer was that this 
is often a possibility when a nation asserts a right beyond its territorial limits 
but that in cases of the class under discussion it is only a very remote contin- 
gency and for the reasons given has never yet happened. Mr. Phelps closed 
his argument with a discussion of possible regulations to be made by the 
tribunal. Having stated that “here we encounter the most strenuous 
resistance to any sort of regulation that puts any real restriction on the 
business of pelagic sealing’? he warned the tribunal that the only effective 
regulation would be one prohibiting all pelagic sealing except such as might 
be carried on by coastal Indians as a means of livelihood in their canoes. 

The hearings came to an end on July 8 and thereafter the arbitrators met 
in conference until August 8 when the tribunal announced its award. 


THE AWARD 


The essential features of the award were as follows: 

First. The tribunal held by a vote of six to one (Justice Harlan voting 
with the majority) that by the treaties of 1824 and 1825 Russia admitted 
that her jurisdiction in Bering Sea “should be restricted to the reach of can- 
non shot from the shore and that from that time up to the cession of Alaska 
Russia never asserted or exercised any exclusive jurisdiction in Bering Sea 
or any exclusive rights in the seal fisheries beyond the ordinary limit of ter- 
ritorial waters.’’ It further held by a unanimous vote that the phrase 
“‘Pacific Ocean” included Bering Sea. The writer is of the opinion that 
these two decisions were correct. 

Second. The tribunal held by a five to two vote that the United States 
“‘has not any right of protection or property in the fur seals . . . when such 
seals are found outside the ordinary three mile limit.” Justice Harlan 
wrote a dissenting opinion in which Senator Morgan concurred. It is to be 
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regretted that the majority wrote no opinion, for a statement of the grounds 
on which they had reached their conclusions on the many difficult questions 
argued before them with great thoroughness by eminent counsel would have 
been a material contribution to the cause of arbitration; also it would seem 
that the United States was entitled to be informed as to such grounds. 

The writer’s views in respect of this decision are that the tribunal erred 
in failing to declare the seal herd the property of the United States. On the 
other hand the American arbitrators by applying well established principles 
to the novel features of this case and thus concluding that the United States 
owned the seals, showed in their dissent that international law was not static 
but an institution of growth which as in the past could in proper instances be 
adapted to new circumstances. The writer is in full accord with the able 
dissenting opinion of Justice Harlan.? 

Third. The type of regulations called for by the treaty was such as would 
afford “proper protection and preservation of the fur seal,’’ and in this con- 
nection the protocols of the arbitrators are illuminating. A resolution by 
the two American arbitrators that no extent of pelagic sealing should 
be allowed which would seriously endanger the proper protection and 
preservation of the seals was voted down by the five other arbitrators, who in 
slightly varying forms held that the preservation of the seals should be 
regulated, ‘‘not in the absolute interest of the species, but in the interest of 
the human industries of which it is the object . . . whether they be ex- 
ercised on land or at sea, and without having to favor one to the detriment 
of the other.” This of course read into the treaty something that was not 
there, and it is unthinkable that our government would have entered into 
any treaty containing such a clause. In addition the arbitrators concerned 
went counter to the following statement made by the British Government in 
1890: 

It has been admitted frem the commencement that the sole ob- 
ject of the negotiation is the preservation of the fur-seal species for the 
benefit of mankind and that no consideration of advantage to any 


particular nation, or of benefit to any private interest, should enter into the 
question (present writer’s italics). 


The regulations adopted by the majority, composed of the two British 
and the three neutral arbitrators prohibited in their essential features the 
killing of fur seals (a) at any time in Bering Sea within a 60 mile zone around 
the Pribilof Islands (b) between May 1 and July 31 in both the Pacific 
Ocean and Bering Sea. In addition (a) operations were to be carried on 
only by means of sailing vessels with canoes and undecked boats, (b) the 
use of nets, firearms, and explosives was forbidden in Bering Sea, but else- 
where the use of shotguns was permitted. These regulations, although 
falling far short of what was required, placed substantial restrictions on 


* For an interesting discussion of the claim of property in the fur seals see an article by 
Benjamin F. Tracy in the North American Review for May, 1893. 
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pelagic sealing and to that extent constituted a temporary victory for the 
United States. 

The writer is of the opinion (1) that the majority erred inexcusably in 
their misconstruction of the treaty, whereby they subordinated the proper 
protection and preservation of the seals to the exigencies of the so-called 
industry of pelagic sealing, (2) that, in the light of the proof as to the devas- 
tating effects of pelagic sealing and its incompatibility with the continued 
existence of the herd, the majority failed signally in their duty in not 
prohibiting all pelagic sealing except such as had without appreciable detri- 
ment to the herd been for many years carried on by Indians in their canoes as 
a means of livelihood. The two American arbitrators voted for its complete 
prohibition. The full vindication of the claims of American counsel and the 
American arbitrators as to the necessity of prohibiting all pelagic sealing was 
to follow in due course. 


THE AFTERMATH 


Within a year of the adjournment of the tribunal it became apparent that 
notwithstanding the restrictions imposed it had sanctioned pelagic sealing 
to an extent that meant the gradual extinction of the seals, the pelagic catch 
exceeding 61,000 in 1894 and in 1895 56,000. The tribunal had ordered 
that its findings be reéxamined by the two governments in five years; the 
destruction of seals was such that our government twice requested Lord 
Salisbury to consent to their earlier review but this request was refused. 
No relief was forthcoming until 1911, when, under the four-power or North 
Pacific Sealing Convention between the United States, Great Britain, Russia, 
and Japan, all pelagic sealing was prohibited under heavy penalties with no 
killing permitted except on the islands. In return the United States agreed 
to deliver severally to Canada and Japan 15% of any skins taken on the is- 
lands, or their value, such being the price at which a wasteful and barbarous 
practice was terminated. And what happened then? The estimated num- 
ber of seals at the islands rose rapidly from some 200,000 in 1912 to over 
2,000,000 in 1941, showing the marvelous recuperative powers of the species 
as soon as the destruction of the females had ceased; and as the herd increased 
it became possible by slow degrees to raise the annual killing of young male 
seals on the islands from some 3,000 in 1911 to over 34,000 in 1918 and then 
on to nearly 95,000 in 1941. 

Thus, thanks to the determination to protect and preserve the Alaskan 
seal herd shown by the Cleveland administration in 1886, followed in the 
face of many obstacles and discouragements by persistent efforts on the part 
of the Harrison and later administrations to the same end, the contentions 
of our government as to how alone this could be accomplished were at long 
last vindicated and this fine species of useful animals thereby given a new 
lease of life. 
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NON-RECOGNITION IN THE COURTS: THE SHIPS OF 
THE BALTIC REPUBLICS 


By HerBert W. 
Of the Board of Editors 


Non-recognition by the United States Government of the absorption of 
Estonia, Latvia, and Lithuania by the Union of Soviet Socialist Republics in 
1940 has confronted our courts with a series of questions reminiscent of the 
period of our non-recognition of the Soviet Government. 

One of the first cases in the current series arose in the U.S. District Court 
for the Eastern District of New York when one Juri Silberberg, resident of 
Tallinn, Estonia, brought a possessory libel against the S. S. Kotkas, an 
Estonian-owned vessel lying in the port of New York, and her master, 
Ernest Kallas. The Acting Consul General of the Republic of Estonia in 
New York, Johannes Kaiv, filed an answer as claimant.! 

Libellant sought to have the vessel delivered to him on the ground that 
he was the true and lawful owner; that he had appointed Kallas master; that 
on or about September 1, 1940, libellant had removed Kallas as master and 
demanded possession of the vessel, but that the demand had been refused. 

Kallas’ answer alleged that the true owner of the vessel was not Silberberg, 
but certain named persons, all residents of Tallinn, Estonia; that Silberberg’s 
libel was not filed in good faith, but ‘‘was filed under the instigation, duress, 
or threats of the Russian Government which confiscated the S. 8S. Kotkas 
and other ships belonging to the above named owners for the purpose of tak- 
ing the vessel to the port of Murmansk, pursuant to a confiscation decree of 
the Russian Government, promulgated since the annexation of the Republic 
of Estonia by the Russian Government, without compensation to her real 
and true owners.” 

Kaiv claimed the vessel as the duly accredited Consul General of the Re- 
public of Estonia, recognized as such by the United States Government, 
alleging that under Estonian law in force prior to the Soviet annexation he 
was ‘‘the constituted trustee” of the property of any Estonian national 
incapable of acting for himself. 

At the trial the proctor for Silberberg offered no competent testimony 
and rested, subject to an application for the issuance of letters rogatory 
“to the Supreme Court of the R.S.F.S.R. of the Soviet Union”’ for the pur- 
pose of proving ownership. Kallas and Kaiv proved the existence of certain 
decrees, promulgated by an Estonian Government after the Soviet occupa- 
tion of Estonia, nationalizing banks, large industrial enterprises, mines, and 
transportation enterprises. 


1The Kotkas. Silberberg v. The Kotkas et al. 35 F. Supp. 983 (1940). 
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Judge Galston held, in dismissing the libel on November 22, 1940, that 
there was no evidence that libellant was the owner of the Kotkas; that ‘the 
record establishes from the various decrees of the Government after the Rus- 
sian occupation that the Kotkas . . . was among the properties national- 
ized’’; that ‘‘from these governmental decrees it would appear that none 
of the persons forming the ‘ship enterprises’ could any longer give orders 
concerning the ships, or powers of attorney relating to any interest in the 
ships, because, as between them and the Government of Estonia as occupied 
and controlled by the United Soviet Socialist Republic [sic], the Govern- 
ment became the owner. So this suit would fail for that reason if for no 
other.” 

However, the court added, ‘‘there was offered in evidence a communica- 
tion from our State Department as of October 24, 1940, reciting that this 
Government does not recognize the absorption of Estonia by the Union of 
Soviet Socialist Republics and, indeed, continues to recognize Johannes Kaiv 
(i.e. the claimant) as acting Consul General of Estonia. . . . Not only does 
our Government not recognize the validity of these [Estonian] decrees but also 
the executive order of the United States Government, No. 6560 of April 10, 
1940, supplemented by executive order of July 15, 1940, popularly known as 
‘freezing orders,’ in effect prevents the transfer of property of nationals of 
invaded countries so that such property may not inure to the benefit of the 
aggressors.” 

With reference to the application for letters rogatory Judge Galston held 
that their issuance ‘‘to a court of the Soviet Republic for the purpose of tak- 
ing depositions in Moscow of residents of Tallinn, Estonia, must be denied, 
for under existing relations between this Government and the Republic 
of Estonia, no legal process could issue from the Supreme Court of the 
R.S.F.S.R. of the Soviet Republic to residents of Estonia.” 

In the case of The Regent,? decided in the same court the same day, Judge 
Galston, in dismissing for the same reasons a similar possessory libel brought 

2 The Regent. Latvijas Kugniecibas Sabiedriba v. The Regent et al. 35 F. Supp. 985 
(1940). Because the parties subsequently reached an agreement for the operation of the 
vessel, the court reopened the case to permit the appointment of Joseph G. Kearns and 
Charles Recht as joint trustees to operate the vessel, and of Daniel F. Young, Inc., as operat- 
ing agent of the trustees, all such persons having been chosen by the parties. “On August 
8, 1942, a petition was filed on behalf of Alfred Bilmanis, as Minister Plenipotentiary, Envoy 
Extraordinary, and Consul General of Latvia in the United States, by his attorney, which 
petition recites that it was made under the authority of the treaty between the United States 
and the Republic of Latvia; that the Regent was owned by one Jaris Freimanis, a Latvian 
national and resident of Riga, Latvia; that on or about June 17, 1940, the Union of Soviet 
Socialist Republics seized the Republic of Latvia, and that since said date the people thereof 
have not had a free choice in the making of decisions respecting their property; that on June 
22, 1941, the armed forces of the German Reich entered the Republic of Latvia and by force 
of arms expelled the semblance of government which had wrongfully been set up in the 
Republic of Latvia by the Union of Soviet Socialist Republics. It is further recited that at 
the present time the Republic of Latvia and its people are free from the mandates and duress 
of the Union of Soviet Socialist Republics, but are coerced under the duress of the armed 
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by a Latvian company against a Latvian vessel, and in denying a similar 
motion for the issuance of letters rogatory ‘‘to a competent court of the 
U.S.S.R. in accordance with an exchange of notes between the United States 
of America and the United Soviet Socialist Republic [sicj, dated November 
22, 1935,”’ added that since ‘‘the United States of America does not recog- 
nize the occupation of the Baltic Republics by the U.S.S.R., it does not ap- 
pear that any competent court in Russia could issue effective process to the 
residents of Latvia.’ 

Subsequent to Judge Galston’s decision in The Kotkas, a further possessory 
libel was brought against the 8. S. Kotkas (renamed Farida) by Sovfracht, 
a Soviet corporation.? The hearing came before Judge Byers on exceptions 
raised by Consul General Kaiv, who was again the claimant. Mr. Kaiv 
recited that he had renamed the vessel, placed her under Panamanian regis- 
try, and, on February 21, 1941, chartered her toa Canadian company. Sov- 
fracht asked for delivery of the vessel and specific performance of a ‘‘ charter- 
party covering the 8. S. Kotkas (renamed Farida) entered into on or about 
July 20, 1940, by Oskar Tiedemann for and on behalf of the owners.”’ The 
court on March 31, 1941, sustained the exceptions and dismissed the libel 
because “‘it appears that there is a dispute between foreigners,” including 
‘‘an arm of the U.S.S.R. asserting rights over a vessel originally of Estonia 
as charterer,’’ and now a Panamanian vessel, and the Consul General of Es- 
tonia. Said Judge Byers: ‘‘Since the United States has withheld its recog- 
nition of the submergence of Estonia into the U.S.8.R., the occasion is 
deemed appropriate to refuse to entertain jurisdiction of this controversy in 
this court, by reason of our unfamiliarity with the complex questions of for- 
eign law which are manifest from an examination of papers before the court. 
Ever since The Belgenland, 114 U.S. 355, the right of the District Court so 
to decline to act has been clear.”’ 

In the meantime, a possessory libel had been filed in the U. S. District 
Court for the District of Maryland in the name of A/S Merilaid and Com- 


forces and officials of the German Reich; that Latvia is recognized by the United States of 
America as an existing, independent, political entity; that the United States does not recog- 
nize the Soviet invasion and forceful annexation of Latvia, and did not sanction the attempt 
to include it in the Union of Soviet Socialist Republics, and that the United States Govern- 
ment still does not recognize the absorption of Latvia nor the legality of the so-called nat- 
uralization [nationalization] acts or decrees affecting property in the Republic of Latvia.”’ 
Since the Regent had been torpedoed and Freimanis had died, petitioner asked for the dis- 
missal of the libel, the termination of the trusteeship of Recht and others, and the payment 
of freight earned and insurance collected to the administrator of the estate of Freimanis. 
The petition was denied by Judge Galston on November 6, 1942, in part because petitioner 
had failed to dispel a previous admission by his counsel that Freimanis was not a Latvian 
national but was a naturalized German citizen. The trustees were instructed to hold the 
trust fund subject to the orders of the court. Cf., The Regent, 47 F. Supp. 995 (1942), from 
which the above quotation is made. 

§ All Union Chartering Company (Sovfracht) v. 8. 8. Kotkas (renamed Farida) and Ernest 
Kallas. 1941 American Maritime Cases 555. U.S. District Court, E. D., N. Y. (1941). 
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pany against another Estonian vessel, the 8. 8. Kuressaar,‘ then lying in Bal- 
timore harbor. On January 31, 1941, Judge Calvin Chesnut dismissed the 
libel on the ground that libellant had failed to prove that it was the real 
party in interest, and that, in fact, Merilaid and Company had not author- 
ized the suit. In an oral opinion (reported in 1941 A.M.C. 1190) Judge 
Chesnut found that the suit had really been brought to obtain possession of 
the vessel for ‘‘the Russian Government”’; that the action had been initiated 
by a Special Russian Bureau which had notified Amtorg, its American agent, 
to ‘‘look after some ten or twelve named Estonian ships”’ as a result of ex- 
propriation decrees promulgated by ‘‘the New Estonian Government”’ sub- 
sequent to the Soviet occupation of Estonia; that Merilaid and Company 
had not voluntarily of their own free will authorized counsel to bring the 
possessory libel; that if the expropriation decrees were legally effective, 
Merilaid and Company had no power to bring the action, since they had no 
private ownership in the vessel after the decrees; that, however, the United 
States has not recognized the change of government in Estonia but con- 
tinues to recognize Johannes Kaiv as Acting Consul General “ with apparently 
diplomatic status, representing the Estonian Government,” and that ‘‘the 
action or non-action of the State Department”’ was conclusive on the court. 
Judge Chesnut declined to pass upon the validity of the title to the vessel of 
the claimant, the Estoduras Steamship Company, which had been organized 
by Consul General Kaiv to take title and preserve the ship for her original 
owners. 

The next case involving cognate questions was a libel by Oskar Tiedemann 
against the S. 8S. Signe (renamed Florida) and the Estoduras Steamship 
Company, Inc.® Proctors for libellant, in order to procure the testimony of 
libellant, Tiedemann, who was resident in Tallinn, Estonia, moved for the 
issuance of letters rogatory to the ‘‘Supreme Court of the Russian Soviet 
Federated Socialist Republic, Union of Soviet Socialist Republics at Moscow 

. or such Court or Courts of competent jurisdiction exercising jurisdic- 
tion in the City of Moscow, U.S.S.R.”’ The motion was denied by Judge 
Caillouet in the U. 8. District Court for the Eastern District of Louisiana on 
April 4, 1941. ‘‘Letters rogatory,’” said the court, ‘‘are the medium, in 
effect, whereby one country, speaking through one of its courts, requests 
another country, acting through its own courts and by methods of court 
procedure peculiar thereto and entirely within the latter’s control, to assist 
the administration of justice in the former country; such request being made, 
and being usually granted, by reason of the comity existing between nations 
in ordinary peaceful times.”’ By an executive agreement (continued the 
court) concluded by exchange of notes between the United States and the 
Union of Soviet Socialist Republics on November 22, 1935 ° it was specifically 


4 A/S Merilaid and Company ». S. 8. Kuressaar, also known as 8. 8. Merida, and August 
Tarius. 1941 A.M.C. 1190 (1941). 

5 The Signe. Tiedemann v. The Signe et al. 37 F. Supp. 819 (1941). 

* Cf. U. 8. Executive Agreement Series No. 83. 
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provided that letters rogatory issued by United States courts for execution 
in the Union of Soviet Socialist Republics should be addressed to the Supreme 
Court of ‘‘that constituent republic” of the U.S.S.R. ‘‘ which is competent 
to execute such letters rogatory”’ or to ‘‘the competent Court of the Union 
of Soviet Socialist Republics.”” However, continued Judge Caillouet, it was 
unthinkable that such letters rogatory should issue in the present case: 
‘‘this nation does not recognize that the Supreme Court of the Russian So- 
viet Federated Socialist Republic, Union of Soviet Socialist Republics, at 
Moscow, is justly vested with legal jurisdiction over any part of Estonia, 
but, on the contrary, officially deprecates and condemns the action of the 
Union of Soviet Socialist Republics in attempting to absorb into the Russian 
Soviet Federated Socialist Republics the hitherto autonomous nation of 
Estonia.” 

When the cause came to be heard in admiralty, Judge Caillouet, on July 
22, 1941, dismissed,’ for failure to prove any right to possession of the Signe, 
both Tiedemann’s libel and an intervening libel by the Estonia State Cargo 
and Passenger Steamship Line. Because of the light they throw upon the 
transactions here reviewed, the court’s ‘‘ Findings of Fact’”’ deserve citation 
at some length: On June 17, 1940 the armies of the Union of Soviet Socialist 
Republics invaded the hitherto sovereign and independent Republic of 
Estonia; ‘‘3. Thereafter a government entirely subservient to the Union of 
Soviet Socialist Republics and supplanting that of the Republic of Estonia 
was set up in Estonia, under the aegis of the Union of Soviet Socialist Re- 
publics; 4. The government so set up nationalized or confiscated shipping 
enterprises in Estonia, among which was that of the partnership of Kasmu 
Shipowners (Kasmu Laeva-Omanikud), owners of ... the Signe... ; 
5. Thereafter . . . on or about August 6, 1940, the Republic of Estonia was 
physically absorbed into the Union of Soviet Socialist Republics; 6. The 
United States Government does not recognize such absorption of Estonia 
by such Union of Soviet Socialist Republics, nor the present governmental 
régime functioning in such republic, nor any of the acts of said régime; 7. 
The Treaty of Friendship, Commerce, and Consular Rights between the 
United States and Estonia, dated December 23, 1925, is considered in effect 
by the United States Government; 8. Said government continues to recog- 
nize Johannes Kaiv to be the duly accredited Acting Consul General of Es- 
tonia in the United States and in charge of Legation for the temporarily sup- 
planted Government of the Republic of Estonia.”’ 

The court found further that the authority allegedly conferred by Oskar 
Tiedemann on his attorney Charles Recht to file the libel against the Signe 
‘“‘was conferred by said Tiedemann when under duress from the then func- 
tioning but unrecognized Government of the Estonian Soviet Socialist Re- 
public, a constituent governmental structure in the Union of Soviet Socialist 
Republics, which was created to forcibly supplant the Government of the 
Republic of Estonia’’; that the proctors of Tiedemann have no proper author- 

1 The Signe (renamed Florida). 39 F. Supp. 810 (U.S. D. C., E. D., La., 1941). 
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ity to represent him; that the real party in interest is none other than the 
Estonian Soviet Socialist Republic whose creation by the U.S.S.R. and whose 
absorption of the Republic of Estonia are not recognized by the United States. 
With reference to the intervening libellant, the court found that the Estonian 
State Steamship Line was a corporation organized by decree of the U.S.S.R. 
‘under the laws of the republic of Estonia, U.S.S.R.” to take over the Signe 
and similar nationalized vessels, and that it had failed to prove its claimed 
right to possession. The right of Consul General Kaiv to act as trustee un- 
der the laws of the Republic of Es.onia was upheld, and the claimant Esto- 
duras Steamship Company, organized by him to protect the owners’ rights, 
was held entitled to possession. 

On appeal to the Circuit Court of Appeals the decision was affirmed on 
February 20, 1943.9 Judge McCord found that at the time the ‘‘ Estonian- 
Russian decrees’? were promulgated the Szgne was in Cuba under control 
of her master and part owner (who had testified that he had not authorized 
anyone to sue for him), and held that neither libellant, who was under duress 
when he authorized the filing of the libel, nor intervening libellant, “‘ which is 
a creature of the Russian Government,” had proved a right to possession. 
“The United States Government”’ said the court, “‘does not recognize the 
government set up in Estonia after the invasion”’; moreover, ‘‘for aught ap- 
pearing, the Russian Government may no longer possess and control Es- 
tonia. We take knowledge of the fact that by force of arms Germany has 
usurped and taken custody and control of Estonia from Russia, and that the 
status of Estonia as a nation will be determined by future events.” The 
court then found that since Kaiv is recognized by the United States as the 
duly accredited representative of the only government for Estonia recognized 
by the United States, his organization of the Estoduras Steamship Company 
to conserve the property rights in trust for the original owners and the chang- 
ing of the Signe’s registry from that of Estonia to Honduran registry were 
proper, and held that the District Court properly allowed Estoduras to retain 
possession of the vessel in trust for the co-owners. 

The case of The Denny? presents an interesting variant. A possessory 
libel was brought in the name of Lietuvos Zemes Ujio Kooperatyvu Sajunga 
Lietukis (Agricultural Coéperative Association of Lithuania Lietukis) and 
Lietuvos Baltijos Lloydas (Lithuanian Baltic Lloyd, Limited) against the 
S. 8. Denny and her cargo and against the Lithuanian-American Import and 
Export Corporation (Litamcor), a New York corporation. The Latvian 
State Cargo and Passenger Steamship Line, a corporation of the Republic 

8 The court discharged a trustee hitherto appointed by it and ordered him to surrender the 
vessel to Estoduras. Cf. Oskar Tiedemann et al. v. 8. S. Signe (renamed Florida) and Esto- 
duras Steamship Co., Inc., 1941 A. M. C. 1008 (U.S. D. C., E. D., La., Jan. 2, 1941), where 
earlier events are summarized. 

* The Florida. Tiedemann et al. v. Estoduras Steamship Company, Inc., 133 F. 2d 719 
(C. C. A., 5th, 1943). Certiorari denied, 63 Sup. Ct. 1439 (1943). 

10S$.8. Denny. 40 F.Supp. 92 (U.S. D.C., N. J., July 22, 1941). 


f 
i 
t 

a 
‘ 

b 
t 
a 
de 
40 


AP 


NON-RECOGNITION IN THE COURTS 591 


of Latvia, Union of Soviet Socialist Republics, intervened, claiming owner- 
ship and a right to possession of the vessel. The court found that both libel- 
lants were Lithuanian associations organized under the laws of the Republic 
of Lithuania prior to the Soviet occupation and that, at least prior to June 
17, 1940, Lithuanian Baltic Lloyd was the owner of the vessel, and Lietukis 
was owner of the cargo; that Litamcor was their American agent; that in 
June, 1940, the armies of Soviet Russia invaded Lithuania; that in July, 
1940, a Lithuanian Soviet Socialist Republic was established in Lithuania; 
that ‘‘on July 26, 1940, pursuant to and in accordance with the Constitution 
of the Union of Soviet Socialist Republics,” there were enacted laws (and 
“decrees were promulgated by the Prime Minister, Acting President of the 
Republic”) nationalizing all industrial and commercial enterprises in Lithu- 
ania and expropriating their properties and assets; that ‘‘ pursuant to and in 
accordance with the nationalization decrees, the libellants were divested of 
all right, title and interest in and to their properties and assets;” that on 
August 3, 1940 ‘‘the application’ of the Lithuanian Soviet Socialist Re- 
public to be absorbed into the Union of Soviet Socialist Republics was ac- 
cepted, but that neither such absorption by the U.S.S.R. nor the “‘sover- 
eignty’’ of the Lithuanian Soviet Socialist Republic had been recognized by 
the United States, which continued to recognize as a sovereign state the 
Republic of Lithuania. The court found further that duly accredited repre- 
sentatives of the Republic of Lithuania in the United States had authorized 
the appointment of Litamcor as trustee to hold and operate the vessel (and 
its cargo) for the benefit of the owners. 

In dismissing the libel, Judge Smith held that libellants, having been dis- 
solved by operation of Soviet law, were without capacity to maintain the 
suit: ‘‘they no longer exist as juridical persons; . . . they are no longer in 
esse within the territorial limits of their former existence, and, therefore, 
should not be granted extraterritorial rights.” Moreover, the powers of 
attorney under which the suit was instituted by the purported attorney-in- 
fact, were void, having been executed under Soviet coercion, ‘‘if not actual, 
implied.”’ It was ‘‘suspiciously significant’ that although the nationaliza- 
tion decrees had divested libellants of their property and all authority in the 
administration of their affairs, nevertheless the decrees had preserved the 
“‘validity’”’ of the signatures of those officers who had, prior to the decrees, 
been authorized to act for the companies, and who purportedly authorized 
this action. 

It is a well-established rule, continued the court, that a suit in a court of 
admiralty may be maintained only by the real party in interest; ‘‘it is ap- 
parent that the libellants are not the real parties in interest; . . . it is evi- 
dent that the real party in interest is the said Lithuanian Soviet Socialist 
Republic’’; but “it cannot be disputed that the Lithuanian Soviet Socialist 


1 This phrase is taken from the opinion of the Circuit Court of Appeals, 127 F. 2d 404, 
408n. 


592 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Republic, as the real party in interest, may not maintain this suit either di- 
rectly or indirectly in the absence of recognition of its sovereignty by the 
Department of State. . . . A suit on behalf of a foreign state may be main- 
tained in our courts only after recognition of its sovereignty and only by that 
government which is recognized as its authorized government. . . . The 
question of sovereignty is a political question, the determination of which by 
the political department of the government conclusively binds the courts.”’ 

As for intervener, the Latvian State Cargo and Passenger Steamship Line, 
the court found that it was organized on October 25, 1940, ‘‘under the laws 
of the Republic of Latvia, Union of Soviet Socialist Republics, . . . under 
authority of a decree of the Council of People’s Commissars of the Union of 
Soviet Socialist Republics”; that although designated in the statute a ‘‘sep- 
arate economic organization having the right of a juridical person,” it was 
not in fact an independent entity, but was ‘‘an instrumentality of the govern- 
ment of its creation,’ subject to the exclusive control of Narkommorflot, a 
division of the government. Furthermore, it had been organized for the sole 
purpose of taking over nationalized shipping and had no right, title, or in- 
terest as claimant except as “predicated entirely upon the nationalization 
decrees.’’ In dismissing intervener’s claim because intervener was ‘‘an in- 
strumentality of the Soviet Government of the Lithuanian Soviet Socialist 
Republic” the court said: ‘‘If access to the courts must be denied a foreign 
government because of its failure to achieve recognition, it must likewise be 
denied an integral part of that government.” 

The court then stated that, although not a court of equity, a court of ad- 
miralty may apply equitable principles in the determination of the rights of 
parties within its jurisdiction. This suit was a mere fiction; ‘‘the actual re- 
lief sought is [the] enforcement of the nationalization laws”’; but the court 
could not fail to take cognizance of the fact that when libellants were free 
to exercise their independent judgment they had appointed Litamcor their 
American agent; ‘“‘it is .ur opinion that the libellants, if permitted a free 
choice at this time, would continue that relationship”; the dismissal of the 
libel will permit Litamcor to retain custody of vessel and cargo in trust for 
libellants subject to the supervision of the Consul General of the recognized 
Republic of Lithuania; so only can the status quo be preserved “‘until condi- 
tions are more settled.”’ 

Were there inconsistencies in the court’s conclusions? ‘On first reading,” 
conceded the court, the opinion ‘‘ would seem to present some inconsisten- 
cies,’’ but closer study would reveal that this is not the fact: ‘‘ There is a dis- 
tinction between according recognition to a foreign government and recog- 
nizing the effect of its laws upon persons and property within its jurisdiction. 
While the courts may not accord recognition to a foreign government which 
has failed to achieve that status, they are not required to ignore the effect of 
its laws upon persons and properties within the territorial limits of its juris- 
diction.” 
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On appeal to the Circuit Court of Appeals the decision was reversed.!” 
In the meantime, because of delay in filing an appeal and the departure of the 
res, the court found that ‘‘neither the district court nor this court now has 
such jurisdiction in rem as would support a decree awarding possession of the 
vessel and its cargo.”’ The libel had also been in personam, however, for 
damages for wrongful detention of vessel and cargo by Litamcor, and the 
court therefore took jurisdiction in personam. In reversing the decision of 
the District Court, the Circuit Court of Appeals (per Judge Maris) found that 
the District Court had acted upon insufficient evidence in concluding that 
the powers of attorney, under which Lithuanian Baltic Lloyd and Lietukis 
had instituted the libel, were executed under duress; that the conclusion of 
the District Court that the Soviet nationalization decrees had operated to 
deprive libellants of their juridical personality was likewise based upon in- 
sufficient evidence, at least in so far as it implied that they did not continue 
in existence to the extent of being able to grant powers of attorney to collect 
their assets. However, to the argument “‘that since the Government of the 
Lithuanian Soviet Socialist Republic and its admission to the Union of Soviet 
Socialist Republics have not been recognized by our government this court 
may not, by permitting Recht to act under powers of attorney given to him, 
recognize or give effect to the decrees of the Soviet Socialist Republic which 
reorganized Lietukis and nationalized Baltic Lloyd,” the court replied: 
“But these are both Lithuanian associations and the parties in interest, so 
far as here appears, are all citizens of Lithuania and domiciled therein. The 
rights of American citizens or residents are not involved. We may not ig- 
nore the fact that the Soviet Socialist Government did actually exercise 
governmental authority in Lithuania at the time the decrees in question 
were made and the powers of attorney were given, but must treat its acts 
within its own territory as valid and binding upon its nationals domiciled 
therein. Salimoff & Co. v. Standard Oil Co., 262 N. Y. 220. It follows that 
the respondents may not question in this court the validity of the Lithuanian 
decrees in so far as concerns their effect upon the interests of the former mem- 
bers of the associations therein or the validity of the powers of attorney 
executed by the associations’ officers and offered in this proceeding.” The 
District Court had therefore ‘‘erred in dismissing the libel in so far as it set 
up claims of Lietukis and Baltic Lloyd “ against the respondents in perso- 
nam,” the decree was reversed and remanded with instructions ‘‘to reinstate 
the libel of Lietukis and Baltic Lloyd solely as to the claims therein in per- 
sonam for damages.” 

Analyzing the cases just presented, it appears that in The Kotkas and The 


2 The Denny. Agricultural Coéperative Ass’n. of Lithuania Lietukis et al. v. The Denny 
etal. (Latvian State Cargo & Passenger S. S. Line, Intervener.) 127 F. 2d 404 (C. C. A., 
8rd, March 27, 1942.) Rehearing denied April 21, 1942. 

” The court found that the authority of Charles Recht to act for intervener State Steam- 
ship Line had not been established. 
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Regent the libels were dismissed (1) because the libellants failed to prove 
ownership; (2) because the Soviet nationalization decrees had deprived 
private shipowners of their power to institute such actions; (3) because the 
United States Government does not recognize either the absorption of the 
Baltic Republics into the U.8.S.R. or the validity of the Soviet decrees in 
question; and (4) because of the ‘“‘freezing orders.”” The apparent incon- 
sistency between the second and third reasons advanced for dismissing the 
libels can probably be explained as a holding that, although the court is pre- 
pared to acknowledge that the Scviet nationalization decrees produced cer- 
tain effects in the occupied territories, nevertheless, because of non-recogni- 
tion by our State Department, the court will not give them full effect here. 
The issuance of letters rogatory in the same two cases was refused because, 
in view of the non-recognition by the United States Government of the Soviet 
occupation of the Baltic Republics, a United States court should not assume 
that the courts of the U.S.S.R. could exercise any authority over the residents 
of the occupied Baltic States. In All Union Chartering Company (Sov- 
fracht) v. S. 8S. Kotkas the libel was dismissed because the dispute was be- 
tween foreigners, the court explaining its refusal ‘‘to entertain jurisdiction”’ 
on the ground that one of the parties was ‘‘an arm of the U.S.S.R. asserting 
rights over a vessel originally of Estonia’? whose submergence into the 
U.S.S.R. the United States did not recognize. In The Kuressaar the libel 
was dismissed ‘‘upon the narrow ground”’ that libellant was not the real 
party in interest and had not voluntarily authorized the institution of the 
action. The court found it unnecessary to decide whether the Soviet na- 
tionalization decrees had operated to deprive libellant of its title to the ves- 
sel, but was of the opinion that, “if these decrees are legally effective,” 
libellant had no power to bring the action, adding, however, that the expro- 
priatory decrees were those of an unrecognized government, and non-recog- 
nition by the State Department was conclusive on the court. 

The first decision in The Signe (Tiedemann v. The Signe) was a clear-cut 
refusal to issue letters rogatory to the courts of a state whose exercise of 
authority in the territory where the letters rogatory were to be executed 
was not recognized by the United States. In The Signe (renamed Florida) 
the libel was dismissed (1) because neither libellant nor intervening libellant 
proved its claim to possession; (2) because libellant was under duress from 
the unrecognized Estonian Soviet Socialist Republic when he purported to 
authorize the institution of the action; and (3) because intervening libellant 
(the Estonia State Steamship Line), created to take over nationalized ship- 
ping in territory whose absorption by the U.S.S.R. was not recognized by the 
United States, had nostandingin court. In The Florida the Circuit Court of 
Appeals affirmed these findings and emphasized that a corporation whose 
claim was based upon nationalization of shipping consequent upon an ab- 
sorption of Estonian territory which we did not recognize—and which had 
since been lost to Germany—asserted no title which could prevail over the 
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title of the company organized by the duly accredited representative of a 
recognized government-in-exile to preserve the rights of the original owners. 

This opinion in The Florida is the only one in the current series which even 
remotely approaches the distaste for confiscation exhibited by the New York 
courts in the well-known cases in which effect was refused to Soviet confisca- 
tory legislation. The reason is clear. The pattern into which all these pos- 
sessory libel cases fall involves, in effect, the rejection of Soviet claims to the 
vessels as soon as the Soviet interest is unmasked. The technique is simple: 
the libellant is not the real party in interest and the claim may therefore be 
dismissed without discussion of the morality of confiscation. 

The Government of the U.S.S.R. is recognized by the United States Gov- 
ernment and the question arises why the possessory libels were not brought 
openly in the name of the Soviet Government instead of through dummy 
libellants of record. The answer can apparently be found in the legal conse- 
quences the courts feel bound to derive from political non-recognition, and 
the Soviets therefore resorted to subterfuge. In so doing they merely pro- 
vided the courts with an additional ground for dismissing the suits, for the 
courts never lost sight of non-recognition. Whether the real parties in in- 
terest were the unrecognized Estonian or Lithuanian Soviet Socialist Repub- 
lics (as the courts persisted in stating) or the recognized Union of Soviet So- 
cialist Republics (as the evidence before the courts appeared to show) was 
immaterial on point of non-recognition: if the former, they could be refused 
access—directly or indirectly—to the courts as unrecognized governments; if 
the latter, the same result would follow on the ground that the claim of the 
recognized government of the U.S.S.R. to exercise authority in the territo- 
ries of the Baltic Republics was not recognized by the State Department. 

Similarly, on the question whether effect should not sometimes be given 
to the public acts of an unrecognized government, the courts differed, but, 
except in The Denny before the Circuit Court of Appeals, reached the same 
result: the libel could be dismissed. If, because of political non-recognition, 
effect were refused here to the Soviet nationalization decrees, the companies 
would be regarded as still in existence, but since they had not voluntarily 
authorized the suits, proctor had no authority to represent them. If, how- 
ever, despite political non-recognition, the decrees were regarded as having 
operated to terminate the existence of the companies, the companies were 
dead and could not bring suit. 

Thus in The Denny the District Court first gave effect to the Soviet na- 
tionalization decrees by holding that they had operated to deprive the Lithu- 
anian associations of their existence, and then held that, because of non- 
recognition, the real party in interest, the unrecognized Lithuanian S. S. R., 
was incompetent to sue either directly or indirectly. On appeal the Circuit 
Court of Appeals held in effect that the District Court had misread the Soviet 
decrees; that there was no evidence that nationalized associations did not 
survive for purposes of liquidation; that the libellants of record were not de- 
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funct companies masking a real party in interest but were themselves the real 
parties in interest attempting to collect their assets. Since the authority of 
the proctor to act for the intervener, an instrumentality of the Soviet gov- 
ernments, had not been established, the court found it unnecessary to decide 
whether an unrecognized government can sue in our courts. This opinion 
of the Circuit Court is as unsatisfactory in its refusal to see the Soviets as the 
real party in interest as the other opinions were in throwing out the cases 
once they detected a Soviet interest which they felt they ought not to 
“‘recognize.”’ 

Why did those courts which were prepared to acknowledge that the Soviet 
decrees had changed title to the property refuse to allow the new owners to 
assert title in our courts? The questions raised in The Jupiter, No. III and 
the Navemar cases—namely, whether effect should be given to foreign con- 
fiseatory decrees where the res was outside the territorial jurisdiction of the 
government purporting to confiscate—were not considered in any of the cases 
here under review. The ostensible reason for refusing to allow the new 
owners to assert title in our courts was that they did not come openly; but 
the courts were generally agreed that non-recognition by the United States 
Government of the Soviet absorption of the Baltic States had imposed upon 
the Soviets a procedural incompetency to bring suit in our courts, either 
directly or indirectly, in order to assert property rights derived from that 
absorption. Reasons, some perhaps good, can be advanced for the doctrine 
that on political questions the courts must follow the political branches of 
the government, but the question may be raised whether the procedural 
incompetency based solely upon non-recognition might not be eliminated, 
so as to permit any de facto government access to any court of competent 
jurisdiction in which it is willing to have its claims adjudicated. 
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FIFTY YEARS OF ARBITRATION IN THE UNION OF 
INTERNATIONAL TRANSPORT BY RAIL 


By Man O. Hupson and Louis B. 


Too little attention has been given to the remarkable development of 
international arbitration in the Union of International Transport by Rail. 
Within the limited field of this Union arbitration has been organized on a 
solid and continuing basis, and a permanent tribunal for the settlement of 
disputes has been maintained for half a century. 


The Union of International Transport by Rail was established by Austria- 
Hungary, Belgium, France, Germany, Italy, Luxemburg, the Netherlands, 
Russia and Switzerland under the Convention on the Transport of Goods 
by Rail of October 14, 1890; ! ratifications of the Convention were deposited 
on September 30, 1892, and the Convention entered into effect on January 1, 
1893. Some of the provisions of the 1890 Convention were modified by 
Conventions signed on July 16, 1895, June 16, 1898, and September 19, 1906. 
The 1890 Convention was superseded by the two Conventions on the 
transport of goods by rail and the transport of passengers and luggage by 
rail, signed on October 23, 1924, which entered into force on October 1, 
1928.2, The 1924 Conventions were superseded by the two Conventions 
signed on November 23, 1933, which entered into force on October 1, 1938.’ 
In 1939 the 1933 Conventions were in force between Belgium, Bulgaria, 
Czechoslovakia, Danzig, Denmark, Estonia, Finland, France, Germany, 
Greece, Hungary, Italy, Latvia, Liechtenstein, Lithuania, Luxemburg, 
Netherlands, Norway, Poland, Portugal, Rumania, Sweden, Switzerland, 
Turkey, Yugoslavia.‘ 

In the course of the drafting of the 1890 Convention, at conferences 
held in 1878 and 1881, it was proposed that an international tribunal be 
created for the settlement of disputes between railway administrations, 
composed either of judges appointed directly by each of the contracting 
states, or of seven judges selected among its members by a directing com- 
mission in which all contracting states were to be represented.’ The final 
text of the 1890 Convention provided, however, only for the creation of a 
Central Office of International Transport by Rail to facilitate and assure the 
execution of the Convention, and Article 57 of the Convention set forth the 

1 For the text see 19 Martens, Nowveau recueil général de traités (2d ser.), p. 289. 

? For the texts see 2 Hudson, International Legislation, pp. 1393, 1468. 

* For the texts see 6 idem, pp. 527, 568. See also 7 idem, p. 896. 

‘Spain’s position in the Union continued to be regulated by the 1924 Conventions. 

513 Martens, Nouveau recueil général de traités (2d ser.), pp. 60, 282-4, Cf., G. de Seigneux, 
Commentaire du projet de convention rédigé par la conférence internationale réunie 4 Berne 
(1882), pp. 64-70. 
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duty of the Central Office to give judgments, on the demand of the parties, 
in disputes which might arise between railways—de prononcer, a la demance 
des parties, des sentences sur les litiges qui pourraient s’élever entre les chemins 
de fer. This provision was continued in the later Conventions without 
modification. In a réglement annexed to the 1890 Convention, the Federal 
Council of the Swiss Confederation was designated to organize and supervise 
the Central Office; rules of arbitral procedure for dealing with disputes 
brought before the Central Office—réglement fixant la procédure d’arbitrage 
pour les litiges portés devant l’Office central des transports internationauzx— 
were promulgated by the Federal Council on November 29, 1892.6 Upon 
reports of the Central Office and proposals of the Swiss Federal Department 
of Posts and Railways slight changes were made by the Federal Council 
in this réglement in 1894, 1897, 1929, and 1940; but the present réglement, 
in force since July 15, 1940, follows very closely the original text of 1892.’ 

The réglement provides that arbitral decisions under Article 57 of the 
Convention shall be given by the Director of the Central Office with the 
assistance of two judges-arbitrators; but that, at the request of the parties, 
or if a case is of slight importance or of an urgent character, the Director 
of the Central Office may give a decision without the assistance of the 
judges-arbitrators. The two judges and two substitute judges were to be 
designated by the Swiss Federal Council. They were to be remunerated by 
per diem allowances, and to be reimbursed for travelling expenses. A 
secretary of the Central Office was to serve as registrar of the tribunal. The 
proceedings were placed under the control of the Director of the Central 
Office. He was to fix the time-limits within which the parties should present 
documents, to make arrangements concerning the forwarding of the docu- 
ments of written proceedings to the judges, to prepare the statement of facts 
as well as of the conclusions upon which the arbitral tribunal had to decide, 
and to convene the tribunal and preside over it. In case of disagreement 
between the Director and the two other judges, the substitute judges were 
to be called upon and the case was to be decided by a tribunal of five instead 
of three members. In the event of an equality of votes, the opinion of the 
Director was to prevail. When the Director was unable to serve, the Vice- 
Director was to take his place. Officials of the Central Office, other than 
the Director, might participate in the examination of a case, and might be 
asked to take part in the deliberations of the tribunal, but with a consulta- 
tive voice only. The decisions of the tribunal, signed by the Director and 
by the registrar, were to be communicated to the parties without charge. 


Over a period of fifty years the Swiss Federal Council has regularly ap- 
pointed the Directors of the Central Office and the judges and substitute 


6 Swiss Bundesblatt, 1892, V, pp. 554-5. 
748 Bulletin des transports internationaux par chemins de fer (1940), pp. 362-4. The text 
is reproduced in an appendix to this article. 
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judges to serve with him as members of the arbitral tribunal. All of the 
appointees have been Swiss and in most cases they have been men who 
have held high administrative or judicial office in Switzerland. The ap- 
pointments have been made without limit of time, and vacancies have been 
promptly filled. The first appointments were made in 1892, and the latest 
in 1941. The following have served as Directors of the Central Office: 


1893-1900. Numa Droz, a former member of the Swiss Federal 
Council, with wide experience in international conferences. 

1900-1902, 1917-1921. Lowis Forrer, advocate and a member of 
the Swiss National Council; he resigned in 1902 upon his election as 
member of the Swiss Federal Council, but was re-appointed in 1917. 

1903-1908. Johannes Winkler, a member and President of the Swiss 
Federal Tribunal, umpire in the Meerauge arbitration between Austria 
and Hungary in 1902, arbitrator in the Italo-Peruvian Commerce 
Treaty Interpretation Case in 1900; after his resignation in 1908, he 
was appointed judge of the arbitral tribunal in 1914. 

1908-1917. Hans Weber, a judge of the Swiss Federal Tribunal. 

1922-1927. Hans Dinkelmann, President of the General Direction 
of the Swiss Federal Railways. 

1928-1935. Emile Lohner, State councilor in the Canton of Bern, 
and member of the Swiss National Council. 

1935-1938. Reinhold Fuller, General Director of the Swiss Posts, 
Telegraphs and Telephones; he resigned upon his appointment as 
Director of the International Bureau of the Universal Postal Union. 

Since 1938. Anton Schrafl, President of the General Direction of the 
Swiss Federal Railways. 


The following have served as judges of the arbitral tribunal: 


Emile Welti, a former member and President of the Swiss Federal 
Council, President of the 1886 Bern conference on transport by rail; ap- 
pointed in 1893, he served as judge until his death in 1899. 

Georges de Seigneux, president of the Cour de Cassation of the Canton 
of Geneva, and long identified with the codification of international 
transport law; appointed judge in 1893, he served until his death in 
1912. 

Paul Speiser, a member of the Swiss National Council and professor 
of law at Basle; appointed substitute judge in 1893, and judge in 1899, 
he resigned in 1907. 

Friedrich Meili, professor of law at Zurich, widely known for his 
works on international law, member of the Institute of International 
Law; appointed substitute judge in 1893 and judge in 1907, he served 
until his death in 1914. 

Ferdinand Gentet, professor of international law at Geneva, a former 
judge of the Cour de Cassation of the Canton of Geneva; appointed in 
1912, he served as judge until his death in 1919. 

3 Johannes Winkler, a former Director of the Office; appointed in 1914, 
4 he served as judge until 1922. 

Paul Miri, appeal judge in the Canton of Aarau; appointed substitute 
judge in 1907 and judge in 1922, he served until 1931. 

Charles Meckenstock, President of the cantonal tribunal of Neuchatel; 
appointed judge in 1922, he resigned in 1937. 
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Leo Merz, advocate and State councilor in Bern; appointed substitute 
judge in 1922, and judge in 1937, he resigned in 1941. 

John Noseda, advocate; appointed substitute judge in 1922, he has 
been judge since 1937. 

Arthur Homberger, professor at Bern; appointed substitute Judge in 
1932, he has been judge since 1941. 


The following additional persons have served as substitute judges on the 
arbitral tribunal: 


Edward Russenberger, a former director of the Swiss North-Eastern 
Railways; appointed in 1899, he resigned in 1907. 

Richard Temme, advocate in Basel; appointed in 1907, he served until 
1922. 

Jean Spiro, advocate, deputy-judge of the Federal Tribunal at 
Lausanne; appointed in 1937. 

Robert Haab, professor at Basel; appointed in 1941. 


Most of the judges have served for long periods, almost half of them for 
more than ten years, and three for more than twenty years. In its decisions 
the tribunal was thus able to draw to a remarkable extent upon the accu- 
mulated experience of its members. Only in a few cases have the judges 
resigned because of preference for another career; in most instances their 
resignations were due either to impaired health or old age. Six of the 
members of the tribunal died while holding office; an exceptionally strong 
spirit of loyalty to the office is apparent. 


In the course of fifty years twenty-two disputes were brought before the 
Central Office for arbitral decision. In each case the parties were railway 
administrations, state or private. Most of the cases were international in 
the sense that they had arisen between railway administrations of different 
national character; in each of the two cases in which the opposing railway 
administrations possessed the same national character the dispute arose in 
connection with international transport. Only the administrations of rail- 
ways inscribed on the list provided for in Article 58 of the Convention could 
be parties to disputes submitted to the Central Office; * individuals were not 
given access to the tribunal. The jurisdiction of the tribunal was exercised 
only with the consent of the parties to the dispute, and such consent had 
to be given ad hoc. The proceedings before the tribunal consisted entirely 
of written documents. Usually the decisions were based on an agreed 
statement of facts or on a dossier filed by one of the parties; additional 
explanations were requested when necessary. Memorials were often filed 


81 Bulletin (1893), p. 216. Cf., 18 idem (1910), pp. 380-2. 

* Proposals to give jurisdiction to the Central Office over disputes between administrations 
and individuals were repeatedly rejected. C/f.,4 Bulletin (1896), pp. 206-7; Procés-verbaux de 
la deuxitme conférence pour la révision de la convention internationale du 14 Octobre 1890 (Bern, 
1905), pp. 76-80; Travaux préliminaires de UVOffice Central . . . en vue de la révision de la 
C.I.M. et de la C.I.V. (1932), p. 96. 
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by the parties and at times also replies and rejoinders. In most cases one 
party was considered as claimant and the other as defendant. The decisions 
vary in form, though all contain a statement of the facts, the legal grounds, 
and the conclusions (dispositifs). In the conclusions the tribunal either 
rejects a claim or, admitting a claim, states the obligations of the parties. 
The decision is usually called a sentence arbitrale, or a décision arbitrale 
(schiedsgerichtliche Entscheidung), but the conclusions sometimes refer to the 
jugement (Urteil). The decisions were usually given in the name of the 
“‘Central Office functioning as an arbitral tribunal.”” They were notified to 
the parties, and published in French and German versions in the official 
Bulletin of the Central Office. The published texts seldom indicate the com- 
position of the tribunal deciding the case; they do not state whether the 
decisions were unanimous, but no dissenting opinions were published. In 
four of the twenty-two cases the decision was given by the Director of the 
Central Office without the assistance of the judges. 

The variety of the cases dealt with may be indicated by the following 
summary: 

(1) Claim of the Kaschau-Oderberg Railway of Budapest (1893).!° This 
claim was based upon an attachment in Germany of credits due to the claim- 
ant from certain Germanrailways;a declaratory judgment was sought that un- 
der a provision in Article 23 of the Convention the credits were not subject to 
attachment. On the ground that the German railways had not submitted to 
the exercise of jurisdiction the tribunal declared that the claim was not re- 
ceivable and refused to give an advisory opinion (avis doctrinal). 

(2) Claims of the Mediterranean Railway Company of Italy (1895)."" These 
claims related to surtaxes on shipments from France to Italy over the Paris- 
Lyon-Mediterranean Railway. Notice of the claims was sent to the latter 
company by the Central Office, the opinion being expressed that the case 
seemed to fall under the provision in Article 57 of the Convention. No 
reply was made by the P.L.M. and, as the Italian company had not expressly 
asked for an arbitration, the tribunal held that the case had not been prop- 
erly submitted by the parties to the dispute. Invoking its earlier decision, 
the tribunal declared that it was limited to giving a judgement (sentence) and 
could not give an advisory opinion (avis doctrinal). 

(3) Belgian State Railways—Wiirttemberg State Railways (1897)." The 
parties to this dispute agreed upon its submission to arbitration by the Cen- 
tral Office and the tribunal declared itself competent. The Wirttemberg 
State Railways sought reimbursement from the Belgian State Railways of 
the sum of 19.23 marks, part of an indemnity paid to a consignee for a delay 
in shipment; the Belgian State Railways sought to justify the delay as due to 
the restriction of service on Sunday but it failed to prove this contention and 
the tribunal held the defense to be unfounded. 


101 Bulletin (1893), pp. 215-17. 113 Bulletin (1895), pp. 244-5. 
2 § Bulletin (1897), pp. 220-3. 
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(4) South German Frontier Railways v. Swiss Railways (1897). (The 
Swiss railways involved were those belonging to the Association of Swiss 
Material, exclusive of the Gothard Company)."® This case was brought be- 
fore the Central Office by the filing of a claim by the German Railways; as the 
Swiss Railways expressly submitted to the jurisdiction, the tribunal held 
itself competent, declaring that its jurisdiction was not limited with refer- 
ence to the subject-matter of disputes. The claim related to the basis upon 
which compensation should be paid for the use by one railway of rolling- 
stock belonging to another railway. As there existed no convention between 
the parties the tribunal proceeded to apply ‘‘the general principles of law 
and equity”’; in particular, it based its decision on the principle that the loan 
of cars was an inherent part of international transportation, and that in 
consequence the lending administration should be reimbursed for its con- 
struction and maintenance expenses. The statistical materials submitted 
by the parties were only approximate, but the tribunal found it inadvisable 
to ask for an opinion of experts and limited its decision to the question 
whether the sum demanded by the applicants was equitable; it refused to 
pronounce upon the general question as to which system of calculation of the 
costs was, in general, preferable. As the tribunal’s own calculations cor- 
responded quite closely to those made by the applicants it decided that the 
applicant administrations were entitled to receive from the respondents the 
whole sum demanded. 

(5) French Eastern Railways, Alsace-Lorraine Railways, Palatinate Rail- 
ways, Baden State Railways, Main-Neckar Railway and Prussian State 
Railways v. Warsaw-Vienna Railway (1898). This case was submitted to 
the Central Office by the French Eastern Railway, with the agreement of 
the other interested companies. The French Eastern Railways, having 
satisfied the claim of a shipper of silk for loss occurring in the course of the 
transport, sought to be reimbursed to the extent of 600 fr. The tribunal 
held that under Article 47 of the Convention the entire loss should be borne 
by the respondent. 

(6) Kaschau-Oderberg Railway of Budapest—Royal Direction of Railways 
at Magdeburg (1900). The special agreement by which the parties sub- 
mitted this dispute to arbitration placed before the tribunal two questions 
relating to the attachment in Germany of credits due to the Kaschau- 
Oderberg Railway and to the application of Article 23 of the Convention. 
Interpreting the Convention in accordance with its “spirit” and its purpose 
to facilitate international transport by assuring le bénéfice de l’exterritorialité, 
the tribunal held that the attachment in Germany was invalid. 

(7) French Eastern Railway Company—Royal State Railways of Prussia 
and Imperial Railways of Alsace-Lorraine (1900).1° This dispute was sub- 
mitted to arbitration by a special agreement between the parties. The 


13 5 Bulletin (1897), pp. 893-934. 47 Bulletin (1899), pp. 17-21. 
15 § Bulletin (1900), pp. 83-7. 16 9 Bulletin (1901), pp. 2-10. 
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German administrations were represented by the Royal Railway Direction 
at Erfurt. The claimant sought reimbursement of a sum of 381.20 francs, 
paid to a consignee for damage to a shipment. Applying provisions of a 
particular convention between the parties, as well as provisions of the gen- 
eral Convention, the tribunal held that, to the extent of 95 frances, the in- 
demnity should be borne by all the interested companies and that the re- 
mainder of the sum paid should be borne by the claimant. 

(8) Belgian State Railways v. Royal State Railways of Wurtemburg, Royal 
State Railways of Prussia, Royal Bavarian Railways of the Palatinate and 
Grand-Ducal State Railways of Baden (1900).!7 The parties having agreed to 
submit the dispute to arbitration, an application was filed by the Belgian 
State Railways as complainants (demandeurs). Only part of a shipment of 
apples arrived at the destination, and these were in bad condition; the com- 
plainants admitted liability for a part of the loss, contending that they were 
not liable for the remainder. The tribunal exonerated all of the respond- 
ents except the Royal State Railways of Prussia, which, because of insuffi- 
cient proof presented, were held liable for the remainder of the loss. 

(9) Royal Prussian and Grand-Ducal Hessian Direction of Railways at 
Mainz v. Direction of the Palatinate Railways at Ludwigshaven and co-inter- 
ested administrations (1902).!8 The parties agreed to the arbitration of this 
dispute by the Central Office. It related to damage sustained by a shipment 
of roof-tiles from St. Avre-la-Chambre to Worms, for which the complainants 
had paid the consignee 397 marks, 50 pfennigs. The parties were agreed 
that no liability fell upon the French railways engaged in the transport. 
The tribunal held that the entire loss should be borne by the complainants. 

(10) Royal Prussian and Grand-Ducal Hessian Direction of Railways at 
Mainz v. Direction of the Palatinate Railways at Ludwigshaven and co-inter- 
ested administrations (1902).!° This dispute, submitted to arbitration by 
agreement of the parties, related to an indemnity paid by the complainants 
to a consignee of a shipment of mushrooms. The complainants contended 
that under Article 47 of the Convention the whole loss should be borne by 
the chief respondent or, alternatively, by all the railways concerned except 
the complainants. The tribunal held that three-fourths of the indemnity 
should be borne by the chief respondent. 

(11) Direction of the Belgian State Railways at Brussels v. Royal Prussian 
Direction of Railways at Cologne (1902).2° The parties agreed upon the sub- 
mission to arbitration of a dispute concerning responsibility for damage to a 
shipment of glass from Stolberg to Brussels, due to the bad state of a railway 
ear. The tribunal found the Prussian Railway at fault and held that under 
Article 47 of the Convention it should bear the entire loss; but it took note of 
an offre gracieuse made by the Belgian State Railways to divide the loss, and 
gave a decision to that effect. 


179 Bulletin (1901), pp. 41-8. 1811 Bulletin (1908), pp. 88-46. 
19 Tbid., pp. 46-54. 20 Tbid., pp. 107-16. 
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(12) Direction of the Swiss Seetal Railway v. Administration of the Belgian 
State Railways (1904).2_ This proceeding was instituted by the Swiss Seetal 
Railway; doubt was expressed by the Belgian State Railways as to the ap- 
plicability of Article 57 of the Convention, but no formal objection to the 
jurisdiction was offered. The parties agreed that the decision should be 
given by the Director of the Central Office without the assistance of the 
judges. The Director declined the request of the Swiss Seetal Railway that 
evidence be sought from the individual consignee, the Central Office posses- 
sing no powers of constraint and the proofs offered being sufficient. The 
parties disagreed as to which of them should sue for the transport charges; 
the decision was that the burden fell on the Swiss Seetal Railway to demand 
and collect the charges due. 

(13) Alsace-Lorraine Railways v. Railway Company of the French Midi 
(1905). Though the parties had agreed upon the submission of this dis- 
pute to arbitration, the respondent contested the competence of the Central 
Office on the ground that, as the transport had originated in Spain, and as 
Spain was not then a party to the Convention, the case was not covered by 
the Convention. The tribunal found that no condition had been attached 
when the respondent had agreed to the submission of the dispute, and it 
noted that the respondent had submitted arguments on the merits; holding 
that a dispute might be dealt with under Article 57 of the Convention though 
the transport had not been covered by the Convention, the tribunal declared 
itself competent. The complainant sought from the respondent payment of 
transportation charges and reimbursement of expenses incurred in its effort 
to collect them. The tribunal found that the respondent was at fault in its 
failure to issue a new way-bill for the extended shipment from a point in 
France to Basel, but that the complainant was at fault in its failure to collect 
the charges on delivery. The complainant had erroneously given credit for 
the charges to a French company, but the tribunal held that under the provi- 
sions of all civil laws involved this error could not be considered essential; 
the claim to invalidate this credit was dismissed. 

(14) Administrations of the Gothard Zone (Gothard Railway, Swiss Federal 
Railways, Alsace-Lorraine Railways, Baden State Railways, Palatinate Rail- 
ways, French Eastern Railways and Belgian State Ratlways) v. Administrations 
of the Brenner Zone (Austrian Southern Railways, Bavarian State Railways 
and Prussian-Hessian State Railways) (1907).23 This dispute was submitted 
to the Central Office by the General Direction of the Imperial Railways of 
Alsace-Lorraine with the agreement of all administrations concerned. It 
related to the interpretation of a convention between the parties which 
allocated the transport of food-stuffs from Italy by dividing Italy into 
two zones, a community zone and an exclusive Gothard zone. Food-stuffs 
loaded partly in the community zone and partly in the exclusive zone were 

21 12 Bulletin (1904), pp. 150-60. 2 13 Bulletin (1905), pp. 332-44. 
2315 Bulletin (1907), pp. 85-100. 
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shipped from Italy on a common way-bill made out in advance in the com- 
munity zone; the Gothard zone administrations claimed that the goods ac- 
tually loaded in the exclusive zone should be credited to it. Interpreting 
the convention in the light of the “intention” of the parties, the tribunal 
upheld the claim of the Gothard zone administrations in its entirety. 

(15) Belgian State Railways, acting in their own name and on behalf of the 
French Northern Railways v. Railways of Alsace-Lorraine (1907).4 The 
parties having agreed to submit this dispute to the Central Office, the case 
was brought before it by an application of the Belgian administration. The 
complainant railways had agreed to divide the responsibility for damage to 
a shipment of wool but the respondent refused to pay a share on the ground 
that a French court had declared the French administration responsible and 
also on the ground that the damage could not have occurred on the Alsatian 
line. The tribunal found the French judgment inconclusive regarding the 
question of responsibility; following its earlier decision, in the Belgian State 
Railways v. Royal State Railways of Wurtemberg case in 1900, that the pro- 
vision as to proof of faultlessness constitutes an exception which was to be 
strictly interpreted, it found the proof submitted by the Alsatian administra- 
tion insufficient. ‘Though the Convention provided for distribution of loss 
in proportion to the transport charges the complainants asked for distribu- 
tion in proportion to the number of kilometres of transport; as the respondent 
did not object to this means of distribution the tribunal held the respondent 
liable on the latter basis. 

(16) Bavarian State Railways v. French Eastern Railway Company (1909).”° 
This case was submitted to arbitration by special agreement. ‘The Ba- 
varian State Railways sought reimbursement of part of an indemnity paid 
to the consignee of an automobile damaged in transport. On the basis of a 
Franco-German convention the tribunal held that the respondent was 
bound to pay the amount claimed. In interpreting the convention the 
tribunal took into account the object as stated in its preamble and refused 
to adopt an interpretation which would render a given provision unneces- 
sary; following its earlier decisions, it considered the respondent’s proof of 
faultlessness insufficient. 

(17) Wurtemberg State Railways v. Hungarian State Railways (1910). 
This dispute was submitted to the Central Office by the Wurtemberg State 
Railways with the consent of all the administrations concerned. The com- 
plainant sought reimbursement of a sum of 157.86 marks, paid to a con- 
signee for damage to a shipment of apples. As the amount claimed was 
small, and as the questions involved related to the facts, the Director of the 
Office rendered the decision without assistance of the judges. Invoking the 
decisions of the tribunal in the South German Frontier Railways v. Swiss 
Railways case in 1897 and in the Alsace-Lorraine Railways v. Railway Com- 


% 15 Bulletin (1907), pp. 135-45. % 18 Bulletin (1910), pp. 4-17. 
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pany of the French Midi case in 1905, the Director held the Office competent 
regardless of whether the 1890 Convention or a convention of the German 
Railways Union was applicable; but, inasmuch as one of the participating 
railways, the Bosnia-Herzegovinian Railways, did not belong to the German 
Railways Union, the latter convention was held to be inapplicable. As the 
extent of the damage due to the fact that the Hungarian State Railways had 
furnished improper cars could not be ascertained, the Director decided the 
case ex aequo et bono and held that one-third of the damage should be paid by 
the respondent administration alone, the remainder being borne by all of the 
administrations concerned. 

(18) General Administration of Italian State Railways v. Imperial-Royal 
Southern Railway Company, Imperial-Royal Administration of the Northern 
Railways, and Warsaw-Vienna Railway (1911).27. The Italian State Rail- 
ways sought reimbursement of a sum of 6946.32 francs paid to a shipper for 
damage to a carload of lemons. The question in dispute was first submitted 
to conferences of the Italo-Austrian and Austro-Russian railway admin- 
istrations but no agreement could be reached. The parties having agreed 
upon the submission of the case to arbitration, the Italian administration 
transmitted the dossier of the case to the Central Office, with a statement of 
the views of all the parties, and asked for a decision that its claim against the 
other railways was well-founded. The Central Office considered this state- 
ment as an application instituting proceedings and transmitted copies of it 
to the other railways. Setting a time-limit for their answers, the Central 
Office requested the respondent railways to state whether they agreed to the 
presentation of facts and whether any additional evidence should be taken; 
it warned them that their silence would be considered an acceptance of the 
exactness of the statements made in the application. No party contested 
the jurisdiction or the statement of facts. Holding that the Northern Rail- 
ways and the Warsaw-Vienna Railway had been negligent, the tribunal 
decided that, on the basis of equity, the latter should pay four-fifths of the 
loss and the Northern Railways Administration one-fifth. 

(19) Belgian State Railways v. Bavarian State Railways (1913).*8 This 
case was submitted to arbitration by application of the complainant, with 
the consent of the respondent. The complainant had paid compensation to 
a consignee for damage caused by the use of an open car for a shipment of 
hare-skins and sought reimbursement from the despatching railway, the 
respondent, on the ground that the way-bill was not made in accordance 
with a provision of the Convention. Finding that the way-bill was properly 
made out, the tribunal dismissed the claim; it refused to interpret strictly 
the provision in the Convention, considering that such an interpretation 
would have been inconsistent with good faith; decisions of various national 
courts were cited in which a broad interpretation had been given of the 
provision in question. 

2719 Bulletin (1911), pp. 221-9. 28 21 Bulletin (1913), pp. 376-81. 
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(20) General Direction of the Belgian State Railways v. Direction of the Rail- 
ways of the German Reich at Essen (1922).?° A claim for 4,845 francs as com- 
pensation for damage caused by improper use of complainant’s railway cars 
by the respondent was submitted to the Office by the Belgian State Railways 
with the consent of the respondent; the parties agreed that the decision 
should be given by the Director alone in view of the slight importance of the 
case. The Director found it unnecessary to decide whether the German or 
Belgian law should be applied in the case, the general principle of responsi- 
bility for negligence being accepted by both laws. The German adminis- 
tration was held negligent, but on equitable grounds, and in exercise of his 
‘free appreciation” (d’apreés la libre appreciation) (nach freiem Ermessen), the 
Director reduced the amount of indemnity due to 3,600 Belgian francs. 

(21) Italian State Railways v. Austrian Federal Railways (1924).°° On the 
basis of Austrian regulations the Austrian Federal Railways refused to accept 
a shipment of rice from Italy in open cars. An application was filed by the 
Italian administration asking that the dispute be decided by the Director of 
the Office alone; notified of the application, the Austrian administration 
agreed to submit to the Director’s decision. The Director refused to apply 
the Austrian regulations on the ground that according to the object and 
spirit of Article 5 of the Convention the law of the place of despatch, 7.e. 
Italian law, governed the type of cars to be used. In interpreting the Con- 
vention, the Director resorted to the travaux préparatoires of the 1905 revi- 
sion conference, and he refused to consider any adverse implications from 
the fact that the revised Convention of 1924, not then in force, expressly pro- 
vided that the law of the place of despatch should be applied. 

(22) Italian State Railways v. Polish State Railways (1931). This dispute 
related to compensation for a carload of silk sent from Italy to the Russian 
part of Poland in July 1914 which had disappeared after crossing the Austro- 
Russian boundary. The Russian, Polish, Austrian, and Czechoslovak 
administrations refused to assume responsibility, and after protracted nego- 
tiations the Italian State Railways submitted their claim against the Polish 
administration to the Central Office. During the negotiations the Polish 
State Railways had declared that they did not object to the submission of 
the case to the Central Office. Upon receipt of the application the Central 
Office asked the Polish administration for confirmation of the agreement to 
arbitrate and the latter repeated that ‘‘they submit the case to the Office for 
arbitral decision”. The Central Office then notified the parties of the com- 
position of the tribunal and the parties replied that they had no objections; 
at this stage of the proceedings the Central Office transmitted to the Polish 
administration the dossier of the case and fixed a time-limit for a reply. In 
its reply the Polish administration contended that as the question in issue 

29 31 Bulletin (1923), pp. 1-7. 380 33 Bulletin (1925), pp. 30-7. 
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had arisen in 1914, the claim could be made only against the Russian adminis- 
tration; the Polish administration did not exist at the time, and Poland did 
not adhere to the Convention until 1922. In view of these facts the Polish 
administration revoked its consent to arbitration. In a later exchange of 
correspondence the Polish administration added that its consent to arbitrate 
the dispute had been based on the assumption that the claim related to action 
taken by one of the private railroads acquired by the Polish Government 
after the war and that until the transmission of the dossier it had not known 
that the transport in question was made by the Russian Imperial Railways. 
After an unsuccessful attempt to obtain an amicable settlement of the dis- 
pute, the tribunal held itself incompetent and suspended the proceedings. 
Declaring that an arbitral tribunal could not pronounce upon the validity of 
a compromis or of its revocation, it said that the dispute should be left to be 
decided by the competent judge, t.e. by the judge of the domicile of the 
respondent (Article 51 of the Convention) or regulated by diplomatic negotia- 
tions between the parties. Decisions of national courts in private arbitra- 
tion cases were cited by the tribunal. It distinguished the previous cases in 
which the tribunal had declared itself competent on the ground that in these 
cases the respondent either had not contested the competence or had taken 
part in the proceedings regardless of the objection raised, while in the present 
case the Polish administration refused to take part in the proceedings before 
it submitted any reply or conclusions. The spirit of the Convention was 
held to allow the tribunal to take cognizance only of those cases in which it 
enjoyed the confidence of the parties and in which its judgment might be 
based on elements presented by both parties. 

In its task of interpreting the Convention, the Central Office may give, in 
addition to arbitral decisions, opinions (avis or renseignements) of an admin- 
istrative character. Fora time these opinions were published in the Bulletin 
of the Central Office * as jurisprudence administrative or as decisions: partie 
administrative, or as questions traitées par l’ Office Central. This practice 
was discontinued in 1896 in consequence of a decision of the revision con- 
ference of 1896 that the Central Office should avoid giving opinions in 
cases in which a dispute might later arise and that, in particular, no advice 
should be given to individuals.** In 1907 the Central Office resumed giving 
information (renseignements) to administrations, sometimes even to indi- 
viduals, and published a digest of its answers in the communications section 
of the Bulletin. In its answers to inquiries the Central Office usually limited 
itself to quoting relevant provisions without expressing its own views; in 


® Volumes 1—4 (1893-6), and 15-17 (1907-11). 

*8 This led some writers to cite the answers as “decisions”’ or “arbitral decisions” of the 
Office. Cf. 5 Travers, Le droit commercial international (1932), I, pp. 190, 525; III, pp. 745, 
753; 10 Eger, Eisenbahnrechtliche Entscheidungen (1894), pp. 76-7, 90-3, 158, 191-2, 379, 382. 

* Similar views had been expressed at the 1881 Conference. Cf. 13 Martens, Nouveau 
recueil général de traités (2d ser.), pp. 203, 282-4. 
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some cases it refused to give any reply on the ground that the question should 
rather be submitted toa competent tribunal. Since 1911 replies given by the 
Central Office have seldom been published.** This function of the Central 
Office is to be sharply distinguished from its arbitral functions under Article 
57 of the Conventions. 


Here, then, is a remarkable example of successful arbitration. For fifty 
years a permanent tribunal, national in composition but international in 
function, has rendered continuous service in a special and highly complicated 
field. The very existence of the tribunal may have facilitated the settlement 
of many disputes which did not come before it.** The twenty-two decisions 
which it gave supplied general directives for guiding a codperative effort 
pursued on a continental scale and, though chiefly of a technical character, 
they constitute a valuable contribution to international jurisprudence. In 
some matters, especially on questions relating to competence and the law ap- 
plicable, the decisions have an interest for international tribunals generally. 
The importance of the cases is not to be measured by the monetary claims 
which were involved. Though the latest decision was given in 1931, the 
tribunal still exists and its tradition may yet be preserved. 


% Cf, 27 Bulletin (1919), pp. 100-3. 

36 The question might be raised whether the tribunal would not have been even more useful 
if its jurisdiction had been obligatory. Cf. a Bavarian proposal of 1898. 6 Bulletin (1898), 
pp. 536, 542. 

The non-official International Railway Wagon Union (R.1.V.), an organization of railway 
administrations created in 1921, gave power to its permanent Committee ‘‘to decide, upon 
demand of one of the adhering administrations, and after hearing the interested parties, all 
disputes relating to the interpretation and application” of the Union’s réglement (§ 5 d of 
the 1921 réglement). The 1925 réglement limited the Committee’s competence to questions 
of “interpretation” and added that the administrations parties to the dispute which were 
members of the Committee should not participate in the vote upon the dispute; it provided, 
on the other hand, that the Committee should ‘‘give arbitral decisions (jugements a titre 
arbitral), upon request of an adhering administration and after hearing the parties, in all 
disputes arising out of reciprocal use of wagons.”’ The administrations agreed not to resort 
to any other jurisdiction. (§6, No. 3, c and d.) Cf. 30 Bulletin des transports interna- 
tionaux par chemins de fer (1922), Annexe, pp. 2-3; 32 idem (1924), Annexe, pp. 196-7. A 
number of disputes have been submitted to the Committee for decision, 49 idem (1941), 
pp. 173-4. Cf. League of Nations Quarterly Bulletin of Information on the Work of In- 
ternational Organizations, No. 8 (1924), pp. 277-8. 

In the non-official Union for the use of passenger and luggage wagons in international 
transport (R.I.C.) the arbitration procedure prescribed by § 13 of the 1928 Statutes re- 
sembles that of the Universal Postal Union: the administrations parties to a dispute choose 
two other administrations as arbiters; if these cannot agree on the choice, the umpire-admin- 
istration is to be selected by the directing administration (Swiss). The administrations 
agreed not to resort to any other jurisdiction. Cf. 36 Bulletin des transports interna- 
tionaux par chemins de fer (1928), Annexe, p. 185. 
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APPENDIX 


Réglement fixant la procédure d’arbitrage pour les litiges portés 
devant |’Office Central des transports internationaux 
par chemins de fer, du 23 avril 1940.%7 


Article 1°. Les sentences arbitrales prévues A l’art. 57, § 1, lettre c) de la 
Convention internationale du 23 novembre 1933 concernant le transport des 
marchandises par chemins de fer (C I M) et A l’art. 57, § 1, lettre c) de la 
Convention internationale du 23 novembre 1933 concernant le transport des 
voyageurs et des bagages par chemins de fer (C I V), sont rendues par le 
Directeur de |’Office Central des transports internationaux par chemins de 
fer, assisté de deux juges-arbitres. 

Le Conseil fédéral suisse nomme ces juges, ainsi que deux suppléants. 

Si les parties en expriment le désir, ou si l’affaire est de minime importance 
ou présente un caractére particulier d’urgence, le Directeur de |’Office peut 
prononcer sans l’assistance des juges. 

Article 2. Le Directeur de |’Office pourvoit a l’instruction de chaque 
affaire; il fixe aux parties les délais pour la production des piéces; il fait 
circuler les dossiers chez les juges ou les suppléants; il prépare ou fait pré- 
parer l’exposé des faits et les conclusions 4 soumettre au tribunal arbitral; il 
convoque et préside celui-ci. 

En cas d’empéchement, il est remplacé par le Vice-directeur de |’Office. 

Article 3. Si le Directeur de |’Office est d’un autre avis que les deux 
juges, il a le droit d’en appeler 4 l’opinion des suppléants, siégeant avec les 
juges. En cas de parité des voix, l’avis du Directeur l’emporte. 

Article 4. Un des Secrétaires de |’Office remplit les fonctions de greffier 
du tribunal arbitral. 

Les fonctionnaires de |’Office qui ont collaboré 4 l’instruction d’une affaire 
peuvent étre appelés 4 prendre part 4 la délibération du tribunal avec voix 
consultative. 

Les sentences sont signées par le Directeur et par le Secrétaire qui a 
fonctionné comme greffier. Elles sont communiquées sans frais aux parties. 

Article 5. Les juges et les suppléants recoivent une indemité de 50 francs 
par journée de séance et d’étude des actes et une indemnité de route égale a 
celle payée aux membres de |’Assemblée fédérale. 

Article 6. Le présent réglement, qui abroge et remplace celui du 6 sep- 
tembre 1929, entrera en vigueur le 15 juillet 1940. 


37 French version from 48 Bulletin (1940), pp. 363-4; the German version is also au- 
thoritative. 


LEGISLATION ON TREATMENT OF ENEMY PROPERTY 


By B. CARROLL 
Member of the New York Bar 


When faced with the problem of how enemy property should be treated 
in the present war the belligerents have evidently followed in general the 
procedure of examining the measures taken during the last world war and the 
application of the provisions in the treaty of peace, in conjunction with their 
own national laws. They have apparently also considered how closely they 
should hold to the time-honored principle that during a war the property 
of enemy individuals and companies should be merely sequestered and not 
confiscated. Their decision on this point has in some cases apparently been 
influenced by the nature and extent of enemy property within their terri- 
tories and by the degree to which it had been and could be utilized for 
carrying on economic as well as political warfare against the state which had 
given the property its protection. 

Cognizance has also been taken by various countries among the United 
Nations of the wide ramifications of Axis enterprises and commercial connec- 
tions overseas, and the definitions of enemies in the laws or decrees are in 
general so broad as to cover all persons, physical or juridical, in an Axis state 
who directly or indirectly own property within such a country, as well as 
persons, whether physical or juridical, in third countries, or in the country 
itself, who are acting for or under the domination or control of the Axis 
governments or their nationals or legal entities. 


SEQUENCE OF LAWS 


Although the Nazi Government precipitated World War II by its attack 
on Poland it was not the first country to enact legislation concerning the 
treatment of enemy property. Great Britain entered the war in defense of 
Poland on September 3, 1939, and on September 5, 1939, its Trading with the 
Enemy Act ! came into force. It would appear that His Britannic Majesty’s 
Government had anticipated the war and had carefully drafted this detailed 
law in order to enable it immediately to sever all commercial and financial 
relations with Germany and subject all German holdings and businesses in 
the United Kingdom to immediate control. 

Germany followed over a month later by subjecting enemy property to 
the regime of its civil law, known as the curatorship-in-absence (Abwesen- 
heitspflegschaft). This decree, dated October 11, 1939, was issued for the terri- 
tory of the Great German Reich in agreement with the High Command of 
the Armed Forces and the General Plenipotentiary for Economic Matters.” 


12 and 3 Geo. 6 ¢. 89. 2 Reichsgesetzblatt, Part 1, No. 202, Oct. 16, 1939, p. 2026. 
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The decree provided for the appointment of a curator-in-absence for 
a citizen of an enemy country, notwithstanding the appointment of an attor- 
ney-in-fact by the absentee; and for a company or other enterprise if the 
persons legally authorized to represent it (directors, managers, or partners) 
were absent.’ The curator, who might be an official or a legal person, was to 
be named by the guardianship court which would also issue instructions for 
the curatorship.*‘ 

The foregoing decree was supplemented by the decrees of October 18, 
1939,5 and of January 22, 1940.° 

However, a decree dated November 3, 1939,’ required the declaration 
(Anmeldung) of property in the territory of citizens of enemy countries as 
well as of persons owning establishments therein, and this was superseded 
by the decree on the treatment of enemy property of January 15, 1940,% 
which provided, inter alia, for the appointment of administrators of enemy- 
owned or dominated enterprises in Germany. The earlier decree of October 
11, 1939, on curatorship-in-absence, was amended by the decree of January 
22, 1940, and continued applicable in cases where a foreign enterprise had 
no branch or seat in Germany. The decree of January 15, 1940, was made ap- 
plicable with regard to the United States by the decree of April 9, 1942.° 

Allegedly in retaliation for the freezing orders of the United States 
Government, a decree was issued by the German Government on August 4, 
1941,!° requiring the declaration (Anmeldung) of all property in Germany 
owned by the United States Government or its citizens or corporations. The 
regime of administration envisaged in the decree of January 15, 1940, could 
therefore easily have been put into effect immediately after the declaration of 
war between Germany and the United States of December 11, 1942. The 
German Government did not, however, take this action until after the pro- 
mulgation in the United States of the First War Powers Act, 1941, on Decem- 
ber 18, 1941 (which statute amended section 5 (b) of the Trading with the 
Enemy Act of 1917, to authorize the President to direct the vesting of enemy 
property) as well as, after the order of February 16, 1942, by which the Sec- 
retary of the Treasury vested in himself 97% of the outstanding stock of the 
General Analine and Film Corporation, and the vesting orders of the Alien 
Property Custodian of March 25, 1942, covering two other subsidiaries of the 
I. G. Farbenindustrie. Again (7.e. on April 9, 1942) the Nazi Government 
gave the impression that it was reluctantly forced to proceed against Amer- 
ican property because of the action previously taken against German prop- 
erty by the United States Government. 


3 Reichsgesetzblatt, Part 1, No. 202, Oct. 16, 1939, arts. 3 and 5. 

‘ Tiid., arts. 1 and 7. 5 Rgbl., Part 1, No. 206, Oct. 20, 1959, p. 2056. 
® Rgbl., Part 1, No. 20, Jan. 30, 1940, p. 232. 

7 Rgbl., Part 1, No. 219, Nov. 6, 1939, p. 2141. 

§ Rgbl., Part 1, No. 16, Jan. 20, 1940, p. 191. 

§ Rgbl., Part 1, No. 37, Apr. 14, 1942, p. 171. 

10 Rgbl., Part, 1, No. 87, Aug. 7, 1941, p. 472. 
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By-products of German occupation of various European countries were 
the laws dealing with alien or enemy property. 

Following the subjugation of the Netherlands on May 20, 1940, the Reich 
Commissioner, Seyss-Inquart, issued a decree, on June 24, 1940,'! modeled 
after the German decree of January 15, 1940 (supra). 

Similarly, after the completion of the occupation of Norway on July 
10, 1940, Reich Commissioner Terboven issued a decree, dated August 17, 
1940, along identical lines. 

Denmark was overrun by Germany on April 12, 1940, and, although it 
nominally retained its sovereignty, its Government, on December 27, 1940, 
promulgated a law requiring the registration of property of every kind 
which on April 9, 1940, or subsequently had belonged to aliens, and envisaged 
a regime of custodianship for such property. 

In France a decree concerning sequestration and liquidation was issued 
on November 23, 1940, which was followed by Law No. 109 of January 19, 
1942, signed at Vichy by Marshal Pétain, concerning sequestration as a 
‘“‘measure of general safety. ’’” 

The other Axis governments followed Germany’s example soon after they 
officially joined the combat. Thus Italy attacked France on June 11, 1940, 
and on June 28, 1940, King Victor Emmanuel, Mussolini, et al, signed a 
decree governing control, sequestration, and liquidation of all industrial or 
commercial enterprises in the Kingdom of Italy operated or dominated by 
subjects of enemy States. 

On December 22, 1941, just two weeks after the attack on Pearl Harbor, 
Japan promulgated the Enemy Assets Control Law and an Imperial Or- 
dinance relative to its application, and on the next day the regulations of the 
Finance Ministry. 

In the Western Hemisphere Canada led the way with an Order in Council, 
P. C. No. 3959, enacted August 21, 1940, which was amended by P. C. 
9797, of December 16, 1941, and is entitled ‘Consolidated Regulations 
respecting Trading with the Enemy (1939).”’ 

After the declarations of war of December 7 and 11, 1941, the United 
States Government resurrected the Trading with the Enemy Act of 1917 and 
further amended it * by the first War Powers Act, 1941 (Public Law 354), 
approved December 18, 1941. 

Brazil, after its neutrality was violated by the German attack on one of its 
ships, issued Decree-Law No. 4.166, on March 11, 1942, providing that the 
property and rights of German, Japanese, and Italian physical or juridical 
persons should be used to indemnify the Brazilian Government and its 
resident citizens and companies for damage resulting from acts of aggression 


1 Gazette No. 7, CCH War Law Service, Report 79 (3) 4-10-41, pp. 65, 606 ed seq. 
8 Journal Officiel de L’ Etat Frangais, Mar. 10, 1942, p. 970. 

4 Public Act. No. 91, 65th Congress, approved Oct. 6, 1917, Chap. 106, 40 Stat. 411. 
“ Diario Oficial, March 12, 1942, p. 3918. 
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by the Axis powers. Decrees envisaging the confiscation of certain enemy 
interests were published on August 25, 1942, after recognition of a state of 
belligerency, and on September 1, 1942, after recognizing that a state of war 
with Germany and Italy existed. 

After the torpedoing of some of her ships Mexico also took measures 
against the Axis countries. On June 1, 1942, the President of Mexico de- 
clared that since May 22, 1942, the date of the sinkings which followed the 
Mexican protest for the first sinking, a state of war had existed between 
Mexico and Germany, Italy, and Japan. The Law of General Precautions 
(Prevenciones Generales), relative to suspension of individual guarantees, of 
June 11, 1942,"° provides that enemy states and their nationals may effect 
acts of commerce in Mexico only with the permission of the Government ' 
and authorizes the ‘‘occupation”’ of their property and rights.!7 On the same 
day a law regarding the property and business of enemies was promulgated.!® 

With a view to bringing about as much uniformity as possible in measures 
to eradicate enemy trade in the Western Hemisphere, an Inter-American 
Conference on Systems of Economic and Financial Control met at the Pan 
American Union in Washington from June 30 to July 10, 1942. The govern- 
ments of the twenty-one American republics were represented. The Con- 
ference adopted eight recommendations,!® of which No. VII deals with the 
control of business enterprises. 


COMPARISON OF PROVISIONS AFFECTING BUSINESS PROPERTY 


The provisions in the various laws dealing with property reflect the con- 
cepts and institutions, on the one hand, of the common Jaw in England, 
Canada, and the United States and, on the other, of the civil law in Germany, 
Italy, the occupied European countries, and Latin America. The Japanese 
legislation might be said to follow substantially that of its Axis allies. 


Great Britain 


Thus the British Trading with the Enemy Act, 1939, envisages means 
for (1) inspection and supervision of businesses, (2) controlling or liquidating 
businesses, and (3) custody of enemy property. 

An “‘inspector’’ may be named by the Board of Trade to enter the premises 
of a business suspected of trading with the enemy and make a complete 
examination of its books and affairs. On receiving the report of the inspector 
the Board of Trade may appoint a ‘‘supervisor,’”’ with such powers as it 
determines, to prevent trade with the enemy.”° 

When a business is being carried on in the United Kingdom by or on be- 
half of, or under the direction of, persons all or any of whom are enemies 

%® Diario Oficial, June 13, 1942, p. 1. 16 Jbid., art. 5, par. I. 

17 Tbid., art. 11, par. I. 18 Jhid., June 13, 1942, p. 6. 

18 Final Act of the Inter-American Conference on Systems of Economic and Financial 


Control, Washington, D. C., June 30—July 10, 1942: Pan American Union, Congress and 
Conference Series, No. 39, 1942. 20 Trading with the Enemy Act, 1939, sec. 3. 
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or enemy subjects, or appear to the Board of Trade to be associated with 
enemies, the Board of Trade may, within its discretion, issue (1) a ‘‘restric- 
tion order” to prohibit the carrying on of the business (a) absolutely or (b) 
except for such purposes and subject to such conditions as may be specified 
in the order, or (2) a ‘‘ winding up order” requiring the business to be wound 
up.”4 A ‘‘controller” is appointed by the Board to carry out either of these 
orders. 

Custodians of enemy property are appointed for England, Scotland, and 
Northern Ireland, respectively, to receive money which would but for the war 
be payable to or on behalf of enemies and to preserve enemy property in 
contemplation of an arrangement to be made at the conclusion of peace. The 
Board of Trade is empowered to require by order the payment of such money 
to the Custodian and to provide and regulate the vesting, and to vest, in the 
Custodian such enemy property, or vest in the Custodian the right to 
transfer such other property as is not itself vested in him. The order may also 
confer or impose on the Custodian all the prescribed rights, powers, duties 
and liabilities as the Board may deem necessary.” 

A vesting order has the same purport and effect as a vesting order con- 
cerning similar property made by the High Court under the Trustee Act, 
1923. The order itself is sufficient to vest in the Custodian any property or 
the right to transfer any property without the necessity of any further con- 
veyance, assurance or document.” 


German Law 


The concept of custodianship for enemy property under English law has 
essentially its counterpart in German law, both in the curatorship in absence 
(Abwesenheitspflegschaft), under the decree of October 11, 1939," and in the 
appointment of an administrator (Verwalter) under the law of January 15, 
1940.% 

The curator or guardian (Pfleger) is named by the guardianship court 
(Vormundschaftsgericht) which gives him instructions for the conduct of his 
functions. The administrator is appointed by the provincial court of appeal 
(Oberlandesgericht) of the district where an enterprise has its seat or establish- 
ment to assure the protection (Sicherstellung) and maintenance (Erhaltung) 
of the property in the case of enterprises belonging to legal entities under 
private law when the enterprise is directly or indirectly under a predominant 
enemy influence. The administrator is in charge of the enemy participation 
as well as the enterprise itself.* 

Unless otherwise specified in his appointment the administrator is author- 
ized to perform all judicial and extra-judicial transactions and legal acts 

*1 Trading with the Enemy Act, 1939, sec. 3A. 22 Thid., sec. 7. 

*8 Board of Trade Orders under sec. 7 of the Trading with the Enemy Act, 1939, No. 1198. 

* Rgbl., Part 1, No. 202, Oct. 16, 1939, p. 2026. 


6 Rgbl., Part 1, No. 16, Jan. 20, 1940, p. 191. 
6 General Order, Sept. 17, 1940, Deutscher Reichsanzeiger, No. 221, Sept. 20, 1940. 
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involved in carrying on the enterprise. During the period of the adminis- 
tration the powers of the board of directors, the meeting of shareholders, 
and all managers and officers are suspended. The administrator is required 
to exercise his functions with the care (Sorgfalt) of an ordinary administrator 
(eines ordentlichen Verwalters) under the supervision of the court, and he is 
liable for any damage resulting from a breach of his duties. The court may 
at any time terminate the administrator’s appointment.?’ The foregoing 
provisions apply also in the case of real property.?* 

In order to assure the uniform direction of the administration of enter- 
prises, the Reich Minister of Justice is authorized to appoint a Reich Com- 
missioner (Reichskommissar). In addition to issuing regulations concerning 
the introduction, conduct, and termination of the administration, the Reich 
Minister of Justice is authorized in particular to take retaliatory measures 
(Vergeltungsmassnahmen) if an enemy country subjects protected industrial 
rights such as patents and trademarks (gewerbliche Schutzrechte) or copy- 
rights (Urheberrechte), effective in their territory and belonging to German 
citizens or enterprises, to special measures deviating from the treatment 
accorded to residents in their territory. The same applies if an enemy country 
subjects to special restrictions the acquisition of protected industrial rights 
or copyrights by German citizens or enterprises.?® 

General regulations concerning the administration of enterprises under 
predominant enemy influence were published on June 20, 1940.*° They pro- 
vide that even though a private legal entity is under predominant enemy 
influence, or if all its shares belong to the enemy, the company itself is not to 
be looked upon as an enemy and its property is not enemy property.*! 
Furthermore, the regulations state that, while the naming of an administra- 
tor is the proper procedure for such an undertaking, absentee curatorship 
is appropriate where an enterprise has in Germany neither its seat nor a 
branch.” 

The making of a request to name one or more adminstrators is exclusively 
within the province of the Reich Commissioner for enemy property, who 
prescribes the scope of the functions to be exercised. However, he must 
show to the court which makes the appointment that the enterprise is under 
a predominant enemy influence. After an administrator is named, he must 
obtain the express previous approval of the Reich Commissioner to perform 
certain important acts such as se]ling or encumbering real property or rights 
and undertaking new business establishments or discontinuing existing 
establishments. The approval of the Court of Appeal is also necessary for 
such measures of basic significance as modifying the constitution, or selling, 
changing, or terminating part or all of the business. 


87 Decree of Jan. 15, 1940, supra, arts. 14, 15 and 16; Regulations, June 20, 1940, par. 19. 


28 Jbid., art. 18. 29 Jhid., art. 26. 
3° Deutscher Reichsanzeiger, No. 144, June 22, 1940, p. 1. 
| Regulations, supra, par. 3. 82 Ibid., par. 4. 
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The Reich Commissioner is also empowered to supervise the current 
activity of the administrator. 


German-Occupied Countries 


The foregoing régime of administration of enemy property is incorporated 
in the decree of June 24, 1940,*4 applicable to enemy property in the ‘‘oc- 
cupied Netherlands if belonging legally and economically to enemies.’ The 
administrator is appointed by the Commissioner General for Financial and 
Economic Affairs and acts under the supervision of the latter but not of the 
courts as in Germany. 

However, another decree, that of July 4, 1940,** authorizes outright con- 
fiscation of property of persons or companies which have fostered, are fos- 
tering, or are likely to foster efforts directed against the Germans. This 
decree obviously applies in the case of Dutch residents of Holland as well 
as alien enemies. 

In occupied Norway Reich Commissioner Terboven himself appoints 
the adminstrator and supervises his acts, under the decree of August 17, 
1940 (supra). 

The Danish decree of December 27, 1940, authorizes the placing of the 
property of ‘‘aliens,’’ which was required to be registered, under the ad- 
ministration of an especially appointed custodian who is to safeguard and 
develop the property and act on behalf of the owner in all legal matters 
relating thereto. The custodian is under the supervision of the Chancery 
Division of the Maritime and Commercial Court. 


France 


The Vichy law of January 19, 1942, already mentioned, concerning “‘seques- 
tration as a measure of general safety,’’ avoids mention of enemies or even 
aliens, but it is significant that every act disposing of property which was not 
definitely dated before May 10, 1940 (just as the Nazis were entering France) 
is presumed to have been accomplished in order to remove the assets from 
the measures of sequestration prescribed in execution of the subsequent 
laws of July 23 and September 10, 1940, and every act accomplished after 
July 23, 1940 is void. Where sequestration of property is effected, it results 
in the divesting (désaisissement) of the owner.* The last mentioned provision 
would seem to imply confiscation, but the law contains no other provisions 
which clarify this point. 


Italy 


The Italian law of June 28, 1940, envisages three stages in the treatment 
of an enterprise operated or dominated by an enemy subject: (1) control, (2) 
* Regulations, supra, pars. 8, 9, 21 and 22. % Gazette No. 7, June 27, 1940. 


% Ibid., No. 9, July 6, 1940. 
* Law No. 109 of January 19, 1942, J. O., March 10, 1942, p. 970, arts. 7-9. 
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sequestration, and (3) liquidation, and impliedly one follows upon the other 
in inevitable succession. 

After an enterprise has been subjected to a controller (sindicatore), the 
competent authorities may, if they consider it advisable, appoint a seques- 
trator, who represents the enterprise for all purposes. The competent author- 
ities are the Minister of Corporations, in agreement with the Minister of 
Finance, after hearing the advice of the competent syndical organizations. 

The same authorities, after finding that special reasons exist, may then 
order liquidation. This liquidation is ordered in every case where the enter- 
prise cannot fulfill the obligations pertaining to its operation. 

A controller is supervised by the Prefect, the President of the Corporative 
Provincial Council, and a person appointed by the Minister of Corporations.*? 

A sequestrator, in order to perform more than ordinary acts of manage- 
ment, must obtain the authorization of the Minister of Corporations, in 
accord with the Minister of Finance, and he must render quarterly accounts 
to them.** These same Ministers also fix the procedure to be followed in 
liquidating an enterprise.*® 

The orders establishing the control, sequestration, or liquidation of an 
enterprise are published in the Official Gazette and deposited with the chan- 
cellery of the tribunal in which the enterprise has its seat or establishment.‘° 
However, there is apparently no provision for supervision by the courts. 


Japan 


The Japanese adopted, generally speaking, the German system of naming 
administrators for enemy property but with features which are peculiar 
to their own law. The Enemy Assets Control Law authorizes the appointment 
of an administrator “! of enemy property, 7.e., enterprises, businesses, related 
investments, and other assets. He is appointed by and, when necessary, re- 
lieved of his post by the Minister of Finance. He alone has the right to dispose 
of or take any action in regard to enemy assets, including the control and 
management of a juridical person. He is required to carry out his duties 
carefully and conscientiously and, if he fails to do so, he is liable for damages 
to the injured person.* On the administrator’s demand, any person possess- 
ing enemy assets shall deliver them to him, unless said person has a lien on 
the assets in question.* 

The sale of enemy assets may be ordered ‘‘in case of need,’’ by the Minister 
of Finance to a person whom he designates at a price which he determines.“ 

Although the above law apparently envisages a sole administrator of enemy 
assets, it has been reported that on February 10, 1942, the Minister of 


37 Law of June 28, 1940, art. 3. 38 Tbid., art. 5. 39 Tbid., art. 8. 
40 Tbid., art. 9. “| Law No. 99, Dec. 22, 1941, art. 1. 

“ Imperial Ordinance No. 1179, Dec. 22, 1941, arts. 5-8. 

“ Regulations, Ministry of Finance Order No. 76, Dec. 23, 1942, art. 22. 
“ Jbid., art. 6; Imperial Ordinance No. 1179, art. 10. 
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Finance designated a number of Japanese corporations and individuals, each 
of whom is to be responsible for specified enemy-owned business for the 
duration of the war. 

While the Minister of Finance is apparently given exclusive jurisdiction to 
carry out the law, the courts of Japan are not even mentioned; an Enemy 
Assets Control Committee is envisaged by the law to reply to inquiries of the 
government in regard to important matters connected with the adminis- 
tration of the law.® 

The foregoing régime for enemy property in Japan itself outwardly re- 
sembles sequestration but it has been reported that in China the military 
authorities have confiscated certain enterprises (e.g., transport and ware- 
housing), liquidated banks and insurance and various other companies, and 
placed some important companies in the charge of Japanese administrators, 
while permitting small enterprises and stores to continue business freely. 


Canada 


The Canadian Secretary of State is appointed by the Consolidated Reg- 
ulations of August 21, 1940, respecting trading with the enemy,* as Cus- 
todian, to receive, hold, preserve, and deal with such property as may be 
paid to or vested in him pursuant to the Regulations.‘7 

The Regulations themselves vest in the Custodian and subject to his 
control all property in Canada belonging to enemies at’ or subsequent to the 
commencement of the war, whether or not such property has been disclosed 
to him as required by the Regulations. The vesting order is the Regulations, 
which confer on the Custodian all rights of such enemies, including the power 
of dealing with the property in such manner as he may in his sole discretion 
decide. This vesting deprives the owner of all rights or remedies in respect of 
such property.‘ 

Even if the Custodian suspects that property belongs to or is being man- 
aged by or on behalf of an enemy he may apply to the Exchequer Court of 
Canada or order the vesting thereof in him and the court may in its order 
confer on the Custodian such powers for dealing with the property as it 
deems proper.*® 

The Custodian may liquidate any property vested in him when he con- 
siders it advisable. The proceeds of the liquidation are to be deposited in a 
bank, or, with the approval of the Treasury Board, invested in securities 
which such Board approves.*° 

Dividends, interest, and any other sums of money which, had a state 
of war not existed, would have been payable and paid to or for the benefit 


* Enemy Assets Control Law, No. 99, Dec. 22, 1941, art. 11. 

“ Order in Council, P. C. No. 3959, Aug. 21, 1940, as amended by P. C. No. 9797, Dec. 16, 
1941. 

“ Thid., par. 6 (1). 48 Tbid., pars. 21 (2) and (22). 49 Tbid., par. 23 (1). 

pars. 38 and 42. 
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of the enemy, and any money which becomes so payable after the commence- 
ment of the war, are to be paid to the Custodian. This official may hold, 
deposit, or invest such sums in the manner just described.* 

In addition to these powers, the Secretary of State, when he is satisfied 
that there is reasonable grounds for suspecting that any of the envisaged 
acts of trading with the enemy are to be committed, may have an investi- 
gation made.® If the investigation shows the expediency of having the prop- 
erty, trade, or business subjected to constant supervision, the Secretary of 
State may appoint a supervisor with specified powers. 

If the situation appears somewhat more serious, as when the management 
of a person’s property, business, or trade is likely to be so affected by the 
state of war as to prejudice its effective continuation, and if it is in the 
public interest that the said business or trade should continue to be 
carried on, the Secretary of State may apply to the competent court of 
the province to appoint a controller, and fix the duration and extent of his 
powers.*4 

Furthermore, if the Secretary of State finds that a business is carried on in 
Canada wholly or mainly for the benefit of or under the control of an enemy 
or enemy subject, he must either (a) prohibit the carrying on of the business 
except under specific conditions, or have it wound up. In either case, he may 
appoint a controller to supervise the execution of his order. 


Latin American Countries 


The legislation of Brazil and Mexico is of particular interest in that, in 
each case, it was enacted in a spirit of retaliation against the sinking of ships 
belonging to the nationals of these countries by German submarines. More- 
over, although the Mexican law was promulgated just before the Inter- 
American Conference on Systems of Economic and Financial Control, 
certain provisions of the law of that country are reflected in recommendation 
No. VII of the Final Act of that Conference, held in Washington June 20— 
July 10, 1942. After that meeting, Brazil took action against certain property 
of enemy nationals presumably with the intent of carrying out the recom- 
mendations of said conference. 

The justification for the Brazilian legislation is found in the preamble to 
decree-law No. 4.166 of March 11, 1942, entitled ‘‘ Dispositions on Indem- 
nities Due for Acts of Aggression against Property of the Brazilian State and 
against the Life and Property of Brazilians or of Aliens Resident in Brazil.” 
In substance the clauses of the preamble state that, in spite of Brazil’s strict 
respect for the rules of neutrality universally accepted in international law, 
the Brazilian ship Taubate was attacked in the Mediterranean Sea by Ger- 
man naval forces. For such an unprovoked attack, prejudicing directly the 

51 Order in Council, P. C. No. 3959, Aug. 21, 1940, as amended by P. C. No. 9797, Dec. 16, 


1941, pars. 29 and 42. 
® Ibid., par. 7. 53 Jind., par. 11. 4 Tbid., par. 12. % Tbid., par. 15. 
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vital interests of Brazil, Germany is obligated to repair the damage, and 
Italy and Japan are jointly responsible through their alliance with Germany 
for the act of aggression on the Brazilian ship engaged in peaceful commerce. 
. . . Brazil has for more than a century offered to the nationals of those 
States an ‘‘intimate participation in its economy.” ... Under the con- 
ditions of modern warfare, the civil population is closely linked to the fate of a 
country’s armies and, more than in any other period of history, constitutes 
a decisive element in the success of its operations of war. 

In view of the foregoing, the property and rights of German, Japanese, 
and Italian persons, whether physical or juridical, are made to answer for the 
damage to the property or rights of the Brazilian State, or to the life, prop- 
erty, or rights of Brazilian physical or juridical persons, domiciled or resident 
in Brazil, or which resulted or will result from acts of aggression practiced by 
Germany, Japan or Italy.*® 

In addition to requiring a deposit as taxes with the Bank of Brazil of from 
10% to 30% of the bank deposits and obligations held by such persons, and 
100% of the obligations of the Brazilian Government held by them,®*’ and the 
prohibition of other transactions or transfers to them, the law transfers to 
the administration (administracao) of the Federal Government the property 
of juridical persons of public law of states which practice acts of aggression, 
as well as their subjects, whether physical or juridical persons, domiciled 
abroad and whose property is not in the possession of Brazilians.*s 


Mexico 


As was stated by President Manuel Avila Camacho in explanation of the 
Law of General Precautions Relative to the Suspension of Individual Guar- 
antees, of June 11, 1942,59 Mexico suspended such constitutional guarantees 
as might constitute an obstacle to facing rapidly and easily the situation 
created by the state of war declared as the result of the aggression of which 
that country was the victim on the part of Germany, Italy, and Japan, which 
sank two Mexican ships despite that country’s state of non-belligerence. 
Among other restrictions on enemy states and their nationals, the law author- 
izes the occupation, in accordance with an administrative decision under a 
special law on the subject, of the real and personal property and rights of 
enemy countries and their nationals. Moreover, the properties and businesses 
of Mexican nationals, as well as their real or personal rights, may be occupied, 
subjected to intervention, or safeguarded (ocupados, intervenidos, 0 asegura- 
dos) if the President finds that they are persons interposed (personas inter- 
positas) by aliens hostile to the nation, or if the said properties, businesses, or 
rights are susceptible of profiting by obtaining raw materials or processed 
articles utilizable in war industries or in any other industries indispensable 
for national defense.®° 


5 Decree-law No. 4.166, March 11, 1942, art. 1. 57 Tbid., art. 2. 
58 Thid., art. 11. 58 Diario Oficial, June 13, 1942, 60 Jiid., art. 11, II and IV. 
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A law of the same date relative to properties and businesses of the enemy® 
is predicated on paragraph XIII of Article 73 of the Constitution authorizing 
Congress to pass laws according to which ‘‘seizures on sea and land are to be 
declared valid or invalid”’ (deben declararse buenas o malas las presas de mar y 
tierra). The explanation adds that from this precept international, as well as 
Mexican, jurisprudence has deduced (desprendido) the right of a State to 
effect, in time of war, the confiscation of the property of enemies; and, con- 
sequently, by majority opinion, there is no doubt as to the power of a State 
to subject to measures of supervision and control and even to occupy enemy 
property in a manner that it considers convenient for the safety of the 
country. 

Therefore, in addition to prohibiting, except by permission of the Federal 
Executive, any commerce with enemy States, their nationals, subjects, 
or interposed persons,™ the law authorizes the President: 

a) to occupy the property of any kind belonging or presumed to belong 
to an enemy country or its nationals, or in which such country or 
nationals have an interest, even though the property is that of a third 
person, provided, in the last case, that such occupation is required 
for the security of Mexico. The occupation may be affected in respect 
of all the property or the part or interest corresponding to the enemy. 

b) to designate permanent auditors in enterprises operating in national 
territory, whatever may be the nationality of their titular owners, 
when required by the interest or security of Mexico. 

c) to request or, if necessary, order the removal of officers, employees 
representatives, or agents of the enterprises envisaged in the fore- 
going paragraphs.® 

Property thus occupied is to be administered by national credit insti- 
tutions acting as fiduciaries (fiduciarias) unless the President decides that the 
property should be sold. The sale must be made at public auction (en publica 
subasta) and in no case may the property pass to anyone other than a Mexican 
citizen by birth or an enterprise formed entirely of Mexican citizens by birth. 
However, the Executive may, at his discretion, authorize that the transfer 
shall not be concluded even though the best offer comes from such a citizen 
or enterprise, if he considers that this conforms to the interests of the 
country. 

Amounts received from the debtors or administrators (after deducting 
the ordinary costs of the business) and from the sales envisaged above, will 
be deposited in the Banco de Mexico, which will invest them in Federal Gov- 
ernment bonds available at the time.® 

Appeals may be presented against decisions to occupy property, and others 
specified in article 16, by persons having an actual and direct interest, but 
other claims against the authorities are to be prosecuted, adjusted, and paid 


% Diario Oficial, June 13, 1942, p. 6. 8 Jiid., arts. 1-4. 
Jhid., art. 7. Jhid., arts. 8 and 9. Tbid., art. 12. 
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in a manner to be determined by Congress after the cessation of the state of 


CONFERENCE ON SYSTEMS OF ECONOMIC AND FINANCIAL CONTROL 


From June 30 to July 10, 1942, delegates of the twenty-one American 
Republics met in the Hall of the Americas of the Pan American Union in 
Washington, D. C., to give effect to the purposes of the Conference as set 
forth in Resolutions V and VI of the Third Meeting of the Ministers of 
Foreign Affairs of the American Republics, held at Rio de Janeiro. The Final 
Act ®? of this Inter-American Conference on Systems of Economic and Finan- 
cial Control embodies eight recommendations. The first six deal mainly with 
the prevention of all kinds of financial and trade relations, direct or indirect, 
with aggressor nations and nations dominated by them. Recommendation 
No. VII, entitled ‘‘Control of Business Enterprises,” reads to the end 
“that, in accordance with the constitutional procedures of each country, all 
necessary measures be adopted as soon as possible, in order to eliminate from 
the commercial, agricultural, industrial and financial life of the American 
Republics, all influence of governments, nations, and persons within such 
nations which, through, natural or juridical persons or by any other means, 
are, in the opinion of the respective government, acting against the political 
and economic independence or security of such Republics”’ (present writer’s 
italics) 

It is to be noted that the declared purpose is to eliminate all influence of the 
governments, nations, or persons envisaged. No mention is made of the 
countries with which war has been declared, but there is used an all-em- 
bracing concept of acts ‘‘against the political and economic independence 
or security of such Republics” . “in the opinion of the respective 
government. ”’ 

The measures recommended for adoption include, first, the forced transfer 
or total liquidation of the business, properties, and rights of any real or 
juridical persons previously mentioned, whatever their nationality; however, 
if this should not be desirable in the opinion of the government of each 
country, they are to be the object of blocking, occupation, or intervention 
in order to give effect to the purposes of the recommendation. 

The forced transfer or any other form of alienation of said properties and 
rights can only be made to nationals of the respective country or to juridical 
persons formed by them. Furthermore, in establishing the conditions of such 
acquisitions or in selecting the buyers, the government of the country in 
which the transaction takes place is not to permit any direct or indirect 
participation by any real or juridical person whose activities are deemed 
contrary to the principles set forth in the introduction to the recommen- 
dation.®® 

® Diario Oficial, June 13, 1942, art. 18. 


*? Pan American Union, Congress and Conference Series, No. 39, 1942. 
*8 Jbid., Recommendation No. VII, par. 1. 69 Tbid., par. 1 (a) and (e). 
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Other paragraphs call for the removal of officers and employees of any of 
the real or juridical persons envisaged, and the cancellation of the contracts 
of such persons, including contracts and concessions for the exploitation of 
natural resources and public services.”° 

Proceeds from the sale of transferred properties and rights and profits 
accruing from intervened or supervised businesses, and funds derived from 
total liquidation, are to be effectively blocked in accordance with the reg- 
ulations pertaining to blocking.” 

Exchange of information on the measures adopted pursuant to the recom- 
mendation is also required.” 

The system of occupation in the Mexican law and the requirement therein 
as to sale to nationals or juridical persons composed of nationals are evidently 
envisaged in the recommendation. The measure of “intervention” envisaged 
evidently corresponds to a practice followed in Guatemala, and perhaps in 
other countries, under which an intervener is named by a bank to take over 
a plantation or other property which cannot meet its loans. 


LATER BRAZILIAN DECREES AND LAWS 


Subsequent to the Washington Conference the Brazilian Government, 
on August 25, 1942, published two decree-laws, predicated upon the rec- 
ognition that a state of belligerency existed with Germany and Italy. One 
of them rescinded contracts between the Brazilian Government or Lloyd 
Braziliero and German or Italian official or private organizations for the 
purchase, sale and lease of vessels of German nationality, and such vessels 
were incorporated in the national patrimony. The obligations assumed by 
the State or by the company named, under the contracts, were declared null 
and void.” The other decree-law cancelled the charters under which specified 
German and Italian banks operated and directed the Minister of State for 
Financial Affairs to appoint agents to proceed with their liquidation.” 

On September 1, 1942, a decree-law was published declaring a state of 
war throughout the national territory 7 and on the same day another decree- 
law 7 was published which cancelled the charters of German and Italian 
insurance companies with autonomous establishments or representatives, and 
directed the Institute of Reinsurance, as mandatary of the Union, to arrange 
for their liquidation. 

In the case of the liquidation of the insurance companies as well as the 
banks, properties and rights or claims attributable on liquidation to the 
governments, corporations or individuals of Germany, Japan, or Italy were 
to be incorporated in the national patrimony. 

70 Pan American Union, Congress and Conference Series, No. 39, 1942. Recommendation 
No. VII, par. 1 (b) and (c). 

71 Tbid., par. 1 (d). 7 Ibid., par. 3. 

73 Decree-law No. 4.611, August 24, 1942, Diario Oficial, Aug. 25, 1942. 

7 Decree-law No. 4.612, Aug. 24, 1942, ibid. 
7% Decree No. 10.358, Aug. 31, 1942, ibid., Sept. 1, 1942. 
% Decree-law No. 4.636, Aug. 31, 1942, cbid. 
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While the cancellation of the contracts or charters mentioned above was in 
line with the Conference recommendation No. VII, the incorporation into 
the national patrimony of property belonging to enemy governments, cor- 
porations or nationals is apparently a confiscatory measure which was not 
expressly foreseen. 


COMPARISON BETWEEN FOREIGN AND UNITED STATES LAWS 


It is to be noted that the other belligenerents have in general dealt with 
the treatment of enemies and their property in one or more basic laws and a 
few related decrees, regulations, or orders. The United States has, on the 
contrary, no comprehensive legislation. Instead, our government has resur- 
rected and amended the Trading with the Enemy Act of 1917 and issued a 
wide range of Proclamations and Executive Orders, such as the ‘“‘ Freezing 
Control” regulations in Executive Order No. 8389, which is administered by 
the Treasury Department, and the Executive Order No. 9095 of March 11, 
1942,7” which reconstituted the office of the Alien Property Custodian for 
World War II under the President’s direct control within the Office for Emer- 
gency Management. This order vests in the Alien Property Custodian all 
powers conferred upon the President by sections 3 (a) and 5 (b) of the Trad- 
ing with the Enemy Act, except the freezing control powers which remain in 
the Treasury Department. 

The authority in charge of the administration of the law in other countries 
differs from country to country. For example, in Great Britain it is the Board 
of Trade; in Germany, it is the Reich Minister of Justice and his appointed 
Reich Commissioner, in conjunction with the provincial courts of appeal, for 
the régime of administration of enemy property, and the curatorship courts 
for that of curatorship-in-absence; in Italy, the Minister of Corporations, in 
accord with the Minister of Finance; in Japan, the Minister of Finance; in 
Canada, the Secretary of State. In the United States, the authority is granted 
to the President himself who has, as shown above, delegated certain powers 
to the Secretary of the Treasury and others to the Alien Property Custodian. 

Most of the laws provide for a régime of conservation of enemy property 
which conforms to what is commonly termed in international law ‘‘seques- 
tration.” Thus in Great Britain Custodians are appointed for England, 
Scotland, and Northern Ireland to receive and preserve enemy property, and 
an order vesting property in a Custodian has the same purport as one issued 
under the Trustee Act 1923.78 Under German law, the administrator is to 
assure the protection and maintenance of the property and exercise his func- 
tions with the care of an ordinary administrator,’® and a curator-in-absence 
apparently has the same responsibilities as a civil law guardian.*® In Italy, 


77 Amended by Executive Order No. 9193 of July 7, 1942. 
8 Board of Trade Orders under sec. 7 of the Trading with the Enemy Act, 1939, No. 1198, 
as amended. 
7 Decree of Jan. 15, 1940, arts. 12 and 15, Rgbl., Jan. 20, 1940, Pt. 1, No. 16, p. 191. 
* Decree of Oct. 11, 1939, Rab/., Oct. 16, 1939, Pt. 1, No. 202, p. 2026. 
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the sequestrator represents the enterprise for all purposes but, to perform 
more than ordinary acts of management, he must obtain the authorization 
of the Minister of Corporations, in accord with the Minister of Finance, and 
render quarterly accounts to them.* In Japan, while the law authorizes the 
Minister of Finance to appoint an administrator who must carry out his 
duties carefully and conscientiously,*® in practice, individuals or banks are 
reported to have been placed in charge of particular businesses. 

The Canadian law appoints the Secretary of State as Custodian to re- 
ceive, hold, preserve and deal with enemy property as may be paid to or 
vested in him.** He may deal with such property in such manner as he may 
in his sole discretion decide. * 

Under the Mexican régime of occupation, the property of business is to 
be adminstered through national credit institutions acting as fiduciaries * 
and, in practice, an individual is appointed to supervise the management of 
a particular business. 

Although originally under the Trading with the Enemy Act, 1917, of 
the United States, the Alien Property Custodian was intended primarily to 
conserve enemy property as a common-law trustee, and to sell it only when 
necessary to prevent waste, an amendment of 1918 ® provided that, if the 
President determined that the public interest so required, the Custodian was 
given power to make any disposition of the property seized, ‘‘by sale or 
otherwise—in like manner as though he were the absolute owner thereof. ’’*’ 

Under Executive Order No. 9095 ** the duties of the Alien Property Cus- 
todian consist primarily in the management of alien-owned businesses in the 
United States. The language employed in the Alien Property Custodian’s 
first vesting order of March 25, 1942, is significant: ‘‘The listed properties 
are hereby vested in the Alien Property Custodian to be held, used, admin- 
istered, liquidated, sold, or otherwise dealt with in the interest of and for 
the benefit of the United States” (present writer’s italics). 

Pending further determination of the Alien Property Custodian, such 
property, and any and all of the proceeds thereof, are to be held in an ap- 


propriate special account or accounts. The following important proviso 
is added: 


This shall not be deemed to limit the powers of the Alien Property 
Custodian to return such property or the proceeds thereof, or to indicate 
that compensation will not be paid in lieu thereof, if and when it should be 


81 Law of June 28, 1940, arts. 4 and 5. 

&® Law No. 99, Dec. 22, 1941, art. 1; Imperial Ordinance No. 1179, Dec. 22, 1941, arts. 5-8. 

8 Order in Council, P.C. No. 3959, Consolidated Regulations of Aug. 21, 1940, par. 6 (1). 

Ibid., par. 21 (2), 22. 

% Law of June 11, 1942, art. 8, Diario Oficial, June 13, 1942. 

% Act of Mar. 28, 1918, Chap. 28, sec. 1, 40 Stat. 460. 

870). S. v. Chemical Foundation (CCA-3), 1925, 5 Fed. 2nd, 1941, affirming (D. C. 
Dela. 1924) 294 Fed. 300, and modified (1926) 47 Sup. Ct. 1, 272 U.S. 1, 71 L. Ed. 131. 
88 Order of Mar. 11, 1942, as amended by Executive Order No. 9193 of July 7, 1942. 
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determined that such return should be made or such compensation should 
be paid (present writer’s italics).*° 

In other words, although the property is in general to be dealt with for the 
benefit of the United States the possibility of returning the property or the 
proceeds thereof is envisaged and this suggests sequestration. 

The equivocal clause authorizing the Custodian to indicate that com- 
pensation will not be paid in lieu thereof, if and when it should be deter- 
mined that such compensation should be paid, bespeaks the possibility of 
confiscation. 

When the Secretary of the Treasury issued the original vesting order of 
February 16, 1942, before the office of the Alien Property Custodian was 
reconstituted, the press release concluded with the statement that ‘‘the 
question of the ultimate disposition of the property sequestered is being 
left open.’’ As the above-quoted language was in the original order, this 
explanation presumably still obtains. Although initially the régime was in- 
tended to be one of sequestration, the foregoing statements clearly indicate 
that the Executive wishes to remain free to dispose of the property and its 
proceeds in such manner as is held appropriate when hostilities cease. 

The English law charges the Custodian to preserve enemy property in 
contemplation of an arrangement to be made at the conclusion of peace and 
thereby also leaves the question open. The régimes of administrations or 
custodianship or occupation in other countries imply an eventual return of 
the property, but the respective laws contain no commitments. 

Other United States measures, which were carried out by the Treasury, 
involve the blocking or holding of enemy-owned funds at least for the dura- 
tion of the war. Freezing control was initiated on April 10, 1940, when Ger- 
many invaded Norway and Denmark, and the primary purpose of Executive 
Order No. 8389 was to prohibit transactions involving Norwegian and 
Danish property within the United States, except as authorized by the Secre- 
tary of the Treasury. As other countries were invaded or dominated by the 
Axis, the control was extended until it covered over seven billion dollars of 
assets and the transactions of more than thirty-five countries, including 
all continental Europe (except Turkey), China, Japan, and the countries it 
has occupied, and the nationals of all such countries. 

The control of foreign funds was begun as a measure to protect the assets 
within the United States of invaded countries to prevent their falling into 
the hands of the invaders and also to protect American banks and other 
institutions from possible adverse claims. As the control followed the spread- 
ing of the war, the Treasury became aware of its value as a weapon of eco- 
nomic warfare and administered it with a view to sever completely all 
financial and commercial intercourse and communications between the 
United States and the Axis and Axis-dominated countries, or with other 
countries in or out of the Western Hemisphere, which, directly or indirectly, 


89 For example, 8 F. R. 3647-3648. 
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would benefit the Axis, as well as the elimination of all financial and com- 
mercial activities engaged in by real or juridical persons within the United 
States whose influence or activity is deemed inimical to the security of the 
Western Hemisphere. 

In pursuing the last-mentioned objective about 3,000 enterprises in the 
United States have been blocked, 7.c., permitted to operate under license. 
Such enterprises have been required to give full information as to their 
business relationships. Some have been subjected to strict supervision under 
government representatives, known as interventors, and required to dismiss 
certain executives and employees. About 500 other enterprises have been 
forced to liquidate, where they were not essential to the war effort and their 
continued operation was not deemed in the public interest. The funds re- 
maining after paying off the creditors are placed in blocked accounts.” 

The laws of other countries similarly envisage the possibility of liquidation 
or sale of the property or business of enemies and, presumably, the proceeds 
of the liquidation or sale, as well as the earnings or yield of the property or 
business if preserved, are to be subject to the same treatment as that ac- 
corded the property. 

However, there are two important instances where the property or pro- 
ceeds are evidently not to be returned to the former owners. The first in 
point of time is the incorporation in the national patrimony of Brazil of the 
ships and the proceeds of the liquidation of certain banks and insurance 
companies in Brazil belonging to the citizens or corporations of Germany, 
Italy, and Japan.*! The second is the American Alien Property Custodian’s 
seizure of enemy patents which are to be held as a ‘‘ permanent possession of 
the American people.” * The incorporation of private property in the 
national patrimony of Brazil was apparently regarded as indemnification of 
the nation for the sinking of a ship and aggression against the nation and its 
citizens. The seizure of the enemy-owned patents was justified as a means of 
preventing ‘‘their use in the furtherance of any monopoly or cartel system 
or any similar exploitation contrary to the public interest.’’ 

However, under international law the taking of property without adequate 
compensation constitutes confiscation, and the question is posed whether 
confiscation of enemy property either as a means of indemnification or to 
safeguard the public interest is to be supported as a sound principle of inter- 
national law. 


QUESTIONS AND FACTORS TO BE CONSIDERED 


In arriving at an impartial and unprejudiced conclusion on these questions 
we must take into consideration the fact that the basic concepts and nature 


% United States, Treasury Department, Administration of Wartime Financial and Prop- 
erty Controls of the United States Government, December, 1942. 

% Decree-law No. 4.611, Aug. 24, 1942, Diario Oficial, Aug. 25, 1942; Decree-law No. 4.612, 
Aug. 24, 1942, ibid.; Decree-law No. 4.636, Aug. 31, 1942, zbid., Sept. 1, 1942. 

% New York Times, Dec. 20, 1942, p. 20, article by John MacCormac. %8 Thid. 
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of warfare have changed. In the days of Grotius and Vattel, and well into 
the 19th century, as Frederick the Great is reported to have said, war was 
the affair of princes, and the civil populations were to be disturbed as little 
as possible. Trade was carried on for the most part by relatively small mer- 
chants who, even though citizens of an enemy country, were often purveyors 
of food or useful merchandise. The country ran little risk in giving them nine 
months to wind up their affairs and depart as was done in our treaty with 
Prussia in 1799.% 

Since then war has become a war of peoples; the total war of today in- 
volves all the property of the individuals and corporations of a nation as 
well as the government itself. There appears to be little if any doubt that 
prior to the outbreak of this war the Nazi Government acted through or with 
the big trusts of Germany, such as the I. G. Farbenindustrie, to gain com- 
petitive advantages for the German State as compared with other countries 
in what is termed economic warfare. The utilization of commercial establish- 
ments belonging to an American corporation controlled by such powerful 
German interests for espionage and other anti-American activities is brought 
out in the report of the Treasury Department of December 1942.% 

In the present war the military conquest of neighboring countries was 
followed by the invasion of the financial and technical experts of the big Ger- 
man banks and trusts whose purpose was to acquire and exercise control 
of many, if not all, of the principal financial and industrial companies of 
Europe. The acquisitions are reported to have been legal in form, just as the 
laws of Germany on the administration of enemy property have been drafted 
scrupulously in accordance with international law. 

Nevertheless, it must not be forgotten that Germany invaded these coun- 
tries by force of arms and acquired these properties by what may be termed 
duress, to say the least, however legal the form. Furthermore, the application 
of the German system of economy involves, among other things, a general 
control of banking, industry and trade, in order to render those activities 
subservient to German requirements. In carrying out this policy through- 
out occupied Europe, Germany has, in many cases, confiscated property 
without compensation, has utilized funds of the occupied countries, such as 
“free sums”’ in clearing accounts, and the excess of amounts collected for 
“occupation costs’? over the actual costs, to acquire control of local busi- 
nesses. As a result, the Deutsche Bank, the Dresdner Bank, and a few other 
German banks have acquired control of banking institutions directly 
or indirectly over the whole of Europe. Moreover, certain industrial ‘“‘ Kon- 
zerns,”’ such as the Reichswerke Hermann Goring, in the field of mines and 
metallurgy, machinery and armament production, and inland waterway 
navigation, the I. G. Farbenindustrie primarily in the field of chemicals, 


* Art. XXIII; Malloy, Treaties, Conventions, etc., p. 1494. 
* United States, Treasury Department, Administration of Wartime Financial and Property 
Controls of the United States Government, Foreign Funds Control, December, 1942. 
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and the Kontinentale O1.A.G. in the field of crude oil, have gained control or 
ownership of key enterprises in the same area. 

Unless these acquisitions are nullified Germany will come out of the war 
with a strongly centralized ownership or control of a large part of the produc- 
tion of Europe which has been acquired with the purpose of dominating world 
commerce when military hostilities cease. How much of this can in fact as 
well as in law be nullified remains to be seen. 

It seems self-evident that such ‘“‘ Konzerns”’ are intimately linked with the 
Nazi Government. Should property belonging to any such organizations 
or their members be returned after the war or compensation in lieu thereof 
be given—in either case strengthening the very interests which are in part 
responsible for the loss of life and property of citizens of the United Nations? 

While remaining unalterably opposed in principle to the confiscation of 
private property in time of peace or war, should we recognize an exception 
in the case where the property within our territory belongs to individuals or 
companies which are known to have codperated with or acted as instru- 
mentalities of an enemy government in carrying out acts of economic or 
military warfare? 

Should the exception be broadened to the point of sanctioning confiscation 
as a means of indemnifying a nation and its citizens against loss of life or 
property resulting from acts of aggression, or to prevent the use of enemy- 
owned property in a manner contrary to the public interest? 

Such questions are presented as examples of the ones that should be con- 
sidered by students of international law in the light of the basically changed 
conditions of current warfare. In answering them, we should keep in mind 
that after the war American owners of property in enemy or enemy-occupied 
countries will expect to recover their property, or adequate compensation 
therefor, if it has been sold, liquidated or damaged. Moreover, we should seek 
to find solutions to the problems involved which will serve to restore inter- 
national commerce as quickly as possible and lay a firm foundation for the 
resumption of productive investments abroad. 


% The Penetration of German Capital into Europe, being No. 5 of a Series of Reports; 
Inter-Allied Information Committee (London), 1942. 
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CHANGES IN OFFICERS OF THE SOCIETY AND JOURNAL 


At the annual meeting of the Society held on April 30 last, the undersigned 
most regretfully felt compelled to inform the Executive Council that he 
would be unable to accept reélection as Secretary of the Society and Man- 
aging Editor of the JournaL. After thirty-four years of active work with 
the JoURNAL, first as assistant to Dr. James Brown Scott and later as his suc- 
cessor, he was as reluctant to resign as the Executive Council seemed reluc- 
tant to accept the resignation. It was, however, a matter of necessity 
principally because of the exacting duties of the offices of Secretary of the 
Carnegie Endowment for International Peace and Director of its Division of 
International Law which have in recent years devolved upon the undersigned. 

A few days later Mr. George Grafton Wilson resigned as Editor-in-Chief 
of the JouRNAL, which position he has held since 1924. 

These three vacancies were filled at a meeting of the Executive Council 
held in Washington on July 21, 1943, after considering the report of a special 
committee appointed to inquire into the matter. Mr. James Oliver Murdock 
was elected Secretary of the Society and Professor Pitman B. Potter, of Ober- 
lin College, was elected Managing Editor of the JourNAL. The Editorial 
Office of the JouRNAL will be located at Oberlin, Ohio, beginning in January, 
1944. At the insistent urging of the Executive Council the undersigned 
agreed to accept the position of Editor-in-Chief of the JourNAt for a limited 
term. 

Since the Society was founded in 1906 and the JourNAL started publica- 
tion in 1907 the knowledge of international law has expanded beyond the 
dreams of the founders. The record of this expansion is faithfully recorded 
quarter by quarter in the regular issues of the JouRNAL and in the Proceed- 
ings of the uninterrupted annual meetings of the Society. Progress toward 
the second object for which the Society was founded, namely, the main- 
tenance of international relations on the basis of law and justice, has been 
interrupted by two world wars, but the same period has witnessed the 
establishment of the first Permanent Court of International Justice and other 
institutions intended to promote law and justice in international relations. 
As the present world-wide struggle reaches its climax, it is universally 
acknowledged by those who are free to think that only through the advance- 
ment and effectiveness of international law is there hope for a peaceful world 
in the future. 

After serving so long and so well in the period of the transformation of in- 
ternational law from a cloistered science to a present position where a knowl- 
edge of it is within the reach of every student and practitioner of international 
law, as well as of many in the general fields of political science and govern- 
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ment, the Society and JouRNAL now have a period of still greater usefulness 
and opportunity ahead of them. The undersigned accordingly urges the 
fullest co6peration of the members and readers of the JouRNAL with the new 
officers who are succeeding him. His retirement from these positions does 
not indicate a lack of continuing interest or of willingness to help; he hopes 
to have better opportunity to promote the welfare of the Society and Jour- 
NAL outside of the administrative offices with which he has been so long 
associated. 
Georce A. Finca, 
Editor-in-Chief 


THE FUTURE OF INTERNATIONAL LAW 


Anyone who, from his knowledge of international law and his study of 
international society, believes that law has important and even indispensable 
functions to perform on behalf of the international community must be 
seriously perturbed today concerning the fate of international law in the 
immediate future. The facile stereotype to the effect that there is no longer 
any international law left, it having all been destroyed by the war, is not 
heard today quite as frequently as it was twenty-five years ago but that may 
be because the remark is regarded as too obvious and even superfluous at this 
late date. In any event the facts speak for themselves and the situation is 
clearly a serious one which calls urgently for attention and careful thought 
as to what should be done. 

Without stressing unduly either the ultimate soundness or utility of the 
classification, we may assume that international law is of two major types, 
customary and statutory. The former, based on practice, is largely un- 
written and, in the main, is uncodified. The second, the product of formal 
agreement, is written, though also uncodified, and treats, in point of content, 
both of matters of international organization and procedure—international 
constitutional law—and also of the rights and obligations of states as such, 
being similar at this point to the customary law. What is the situation today 
in respect to each of these branches of the law and what needs to be done in 
the post-war period which will soon be upon us? What of the problem of 
administration and enforcement of the law? 

Common international law on the rights and duties of states in time of 
peace has not changed very much in the past twenty-five years. The 
movement for its codification, initiated with such hope and confidence 
twenty or thirty years ago, has almost come to a standstill, although much 
greater progress has been made on a limited or regional scale in the Western 
Hemisphere than was made elsewhere. The law itself, as always, calls for 
further—for unending—development. The codification effort must be 
resumed on a universal scale, with due attention to the difficulties encoun- 
tered earlier. The efforts made in the Western Hemisphere must be given 
their proper place in the world picture and the universal international law 
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of peace—in some ways more basic than all of the other forms—must 
be assured a firm and clear position in the eyes of men and governments 
alike. 

The law of war and neutrality is in chaos. It is not even possible to aver 
that the law is still what it was in July, 1914, subsequent violations having 
had no effect to change the law. The variations in practice in the years 
1914-1918 and 1939-1943, not to mention other, smaller, passages in the 
same pattern, have been so great, and the alterations in social and technical 
conditions of international life so extensive, that it seems impossible both 
logically and practically to take any such position. In addition, the nations 
most unwisely neglected and even refused to do anything in the 1920’s 
and 1930’s to correct this state of affairs. 

The situation must be taken in hand and remedied. It is utterly out of the 
question to be sure that war and neutrality are going to be completely abol- 
ished. Even if they were, and international police action were to take their 
place, neutrality being entirely eliminated, law governing such operations 
must be devised and developed. Probably the law governing international 
police action must be separate and different from the law on the conduct of 
hostilities and the latter be preserved and revised and recodified for cases 
where applicable. 

International statute law dealing with the rights and duties of states apart 
from international institutions and procedure expanded greatly in volume 
in the years 1919-1939, after beginnings of considerable importance in the 
fifty years or so prior to 1914. To this process—and also to its product— 
the name ‘‘international legislation’? was given, although in point of sub- 
stance that label might logically be applied to other forms of international- 
law-making activity, and, in point of form, that activity fell short, for the 
most part, of the process of ‘‘legislation”’ as practiced in the individual state. 
No great effort was made to preserve order in this field or codify the results 
and the instruments embodying the activity in question were simply gathered 
and reprinted in various treaty collections, both official and unofficial. 

There is no need to bespeak a continuation of international legislation; it 
will almost certainly be resumed and expanded in the nature of things and 
this must be regarded as normal and desirable. So for the scope of subjects 
treated—in contrast to the old law of peace—they are already as varied as 
human life and will continue to be so. Changes in the procedure for inter- 
national legislation are needed, in its formulation (the question of the entities 
made parties to the law), and in its enforcement, but these are problems of 
international organization itself. 

In the latter field we now have many international constitutions, usually 
though not invariably in the form of conventions. Constitutional and 
regulatory or international legislative problems are, of course, intermingled 
in the sameinstrument. Finally, we have much international constitutional 
law in codes of rules of organization and procedure adopted within inter- 
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national institutions themselves, such as the Rules of Procedure of the 
League Assembly. 

Here also no great argument needs to be made in favor of continuation 
and development of this branch of international law. In spite of curious 
reactionary gestures noticeable in unexpected quarters from time to time the 
inevitable and salutary process of improved international organization 
may be expected to continue. There is, here as in the field of international 
legislation, something like a saturation point to be anticipated somewhere 
ahead but this can be allowed to take care of itself. What is badly needed, 
however, is a check upon the incredibly bad drafting too often encountered in 
international constitutional documents today. Then come the improve- 
ments in procedure already alluded to: increased use of administrative advice 
in preparatory work, of action by majority or qualified majority, of coérdina- 
tion between independent agencies. Extension of international legislative 
and administrative—including judicial—action to deal with international 
organizations, private corporations, and individuals (as well as states) is 
also to be anticipated. Improved provision for administration of the law, 
hitherto badly neglected, and even enforcement of the law if need be, must be 
contemplated. 

At this point, however, we pass over into substantive problems of the art of 
international organization and government which lie beyond the strict 
limits of the science of the law. Students of the law must be aware of these 
problems—political, economic, psychological, and other—in order to under- 
stand their own science, and could probably be helpful in their solution. 
Thirty years ago these problems, so long neglected, stood more in need of 
attention than the law itself. Today, however, the first task of the student 
of international law would seem to consist of the more strictly legal or 
juridical matters mentioned earlier. 

Pitman B. Potrrer 


COLLECTIVE NATURALIZATION AFTER CONQUEST—ITS INAPPLICABILITY 
TO NON-RESIDENTS 

A series of recent decisions by the United States Court of Appeals for the 
Second Circuit dealt with the meaning of the term “‘native, citizen, denizen 
or subject” of Germany, under the Alien Act of July 6, 1798, and at the 
same time clarified some of the international legal conditions attached to 
collective naturalization. In the most important of three decisions handed 
down on August 18, 1943, the Court deals with the effect of the annexation 
of conquered territory on the citizenship of those who were nationals of the 
conquered country but not domiciled therein at the time of annexation or 
any time thereafter.. The relator was apprehended by the F.B.I. on 
December 9, 1941, as an alleged German enemy alien, pursuant to the Act 


1 United States ex rel. Paul Schwarzkopf v. Uhl, District Director of Immigration. 
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of July 6, 1798, as amended,’ and the President’s proclamation of December 
8, 1941,’ issued thereunder. To test the legality of his detention the 
relator sued out a writ of habeas corpus, contending that as a matter of law 
he was not a ‘‘native, citizen, denizen or subject”? of Germany, within the 
meaning of the Act of 1798. 

The relator was born in 1886 in Prague, Bohemia, then a part of Austria- 
Hungary. By the Treaty of St. Germain of 1919, he became a Czecho- 
slovakian. In 1925, he became by naturalization a citizen of Germany. 
In 1927 he moved to Austria and in 1933 became a naturalized Austrian, 
his German citizenship, it was admitted, being thereby automatically 
terminated. In 1936 he arrived in the United States for permanent residence 
as a quota immigrant under the Czechoslovakian quota. When Hitler’s 
forces invaded Austria in March, 1938, the relator was resident in the United 
States. In June 1938 he declared his intention of becoming a United States 
citizen. His application for final naturalization, made in September, 1941, 
was pending at the time of his arrest. It also appears that under the law of 
July 10, 1935, the Police President of Berlin cancelled the relator’s German 
citizenship, and that on October 7, 1937, the German consul at Innsbruck 
notified him of the cancellation and took up his German passport. Again, 
under the so-called Nuremberg laws of 1935 and 1938, a German “ Executive 
Order’”’ was issued November 25, 1941, depriving departing persons in the 
relator’s class of German citizenship and confiscating their property. 

The United States District Attorney, in support of his contention that the 
relator was a German citizen, took the position that the Anschluss in March, 
1938, and the German law of July 3, 1938, making all Austrian citizens 
German citizens, must be recognized by our courts; that the State Depart- 
ment had identified the relator as a German citizen in a letter directed to 
the Attorney General on May 9, 1942, and that the Commissioner of Im- 
migration and Naturalization adopted the policy of the Department of 
State; that whereas Austrians and Italians were exempt from registration as 
enemy aliens, unnaturalized Germans were not; that the relator was not 
privileged to elect any other citizenship or reject German citizenship under 
the law of July 3, 1938; that since Austria had ceased to exist, there was no 
individual option to elect between his old Austrian and new German nation- 
ality;4 that the notice of cancellation of his German citizenship in 1937 was 

250 U.S.CLA. §21. This section reads: 

Section 21. Restraint, regulation, and removal. Whenever there is a declared war 
between the United States and any foreign nation or government, or any invasion or 
predatory incursion is perpetrated, attempted, or threatened against the territory of 
the United States by any foreign nation or government, and the President makes public 
proclamation of the event, all natives, citizens, denizens, or subjects of the hostile nation 
or government, being of the age of fourteen years and upward, who shall be within the 
United States and not actually naturalized, shall be liable to be apprehended, restrained, 
secured, and removed as alien enemies. 


*6 Fed. Reg. 6323. 
‘ As in United States v. Repentigny, 5 Wall. 211 (U. S. 1866); Jones ». McMasters, 20 


How. 8 (U. S. 1857); Boyd v. Thayer, 143 U. S. 135 (1892). 


636 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


ineffective, because by 1933 he had ceased, by naturalization in Austria, 
to be a German citizen, a fact which the German authorities did not know; 
that the notice of cancellation in 1937 was issued after expiration of the orig- 
inal law of 1933, a fact which the relator denied; and that the German decree 
of November, 1941, depriving relator of his citizenship and confiscating his 
Austrian or German property, is contrary to United States public policy 
and not entitled to recognition. 

On behalf of the relator it was argued that the German decree of July 
3, 1938,—leaving aside the revocations of his German citizenship—did not 
apply to the relator; that he was not an enemy alien, because the United 
States had not recognized the annexation of Austria by Germany; that the 
Kellogg Pact would be violated by such recognition; that the relator was 
still an Austrian, but not a German, citizen in 1941 because a change of 
sovereignty does not affect the citizenship of nationals who have removed 
permanently from conquered territory; that the assent of the person whose 
nationality is to be changed, expressly or by implication, is necessary under 
American and international law; * that before the outbreak of war in the 
United States in 1941 Austrians were not required to register as Germans, 
but as Austrians, which was true even after 1941, except for those volun- 
tarily acquiring German or enemy citizenship; that American judicial prac- 
tice, supported by authorities on international law, took the view that only 
the “inhabitants” of or those who ‘‘remain”’ in a country can be deemed 
to have assented to have their nationality changed by annexation. On 
behalf of Austrian Action, Inc., Mr. John W. Davis filed a brief as amicus 
curiae, disputing the position of the United States Attorney which gave legal 
validity or ‘‘recognition”’ to the Anschluss of March 13, 1938, and the Ger- 
man nationality decree of July 3, 1938, based thereon. 

After dismissing as irrelevant the issues of recognition—there being con- 
flicting evidence on the question whether the United States authorities did 
or did not recognize the annexation of Austria by Germany—the Court, in 
an opinion by Judge Swan, concentrates attention on the one point whether 
the relator, having left Austria long before the Anschluss, can be deemed a 
German citizen, either because he had not lost that citizenship or because, 
having lost it, he reacquired it by the decree of July 3, 1938. Concluding 
that the municipal law of Germany as well as the rules of international law 
are determinative of the question of the relator’s German citizenship, the 
Court holds that in the light of international law Germany could impose 
German citizenship by annexation (collective naturalization) only upon 
those who were “inhabitants” of Austria in 1938. The American practice 


* Early decisions to this effect are: McIlvaine v. Coxe’s Lessee, 2 Cranch 280, 4 Cranch 
209 (U. 8. 1805); Respublica ». Chapman, 1 Dall. 53 (U. S. 1781); Inglis v. Trustees of 
Sailor’s Snug Harbour, 3 Pet. 99, 122, 123 (U. S. 1830); Kent, Commentaries, Vol. II, 
§§ 40, 41. 
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conceding a personal election in the matter is thus regarded as reflecting a 
rule of international law.® 

Oppenheim 7 has no doubt that doctrine and practice agree that enemy 
subjects domiciled on the annexed territory who remain there after annexa- 
tion become ipso facto subjects of the conquering state. But as to those 
subjects who are domiciled abroad and do not return, he states there is some 
dispute. Hesays that some writers maintain that even the absent have their 
allegiance transferred, whereas others, whose views Oppenheim shares, deny 
it. But even Rivier,® the only writer cited in support of the former view, 
is far from endorsing the position that the absent are under all circumstances 
collectively naturalized. Distinguishing voluntary cession from conquest, 
and asserting, without citing cases or authority, that not even the right of 
option or emigration need be granted, and that subjects who emigrate with- 
out permission are still subjects of the conqueror, he manifestly does not 
focus attention on the status of those who left the territory long before the 
annexation; but even as to those who remain, he says that the modern ten- 
dencies are against any automatic transfer of allegiance, since these are 
designed to free man from the soil, manifested in the opportunity to emigrate 
and the introduction of the privilege of option; that the old practice was 
against public policy, prolonging war into peace and arousing just resent- 
ments likely to be vindicated by resistance. 

Halleck,® after concluding that the right of election is essential and that 
“domicile” in or out of the territory is evidence of election, calls attention 
to the notable case of Count Platen-Hallermund, Minister of Foreign Affairs 
in the Cabinet of King George of Hanover, who left Hanover for Vienna 
with the King before the annexation of Hanover to Prussia in 1866. In 
1868, while in Vienna, the Count was tried for high treason—for alleged 
conspiracy to undo the annexation—by the Prussian Kammergericht at 
Berlin, which held him to have become a Prussian subject by the annexation 
and punished him in contumaciam.'!° This decision seems to have met gen- 


6 Said Marshall, J. in American Ins. Co. v. 356 Bales of Cotton (Canter), 1 Pet. 511, 542 
(U. S. 1828): ‘On such transfer of territory, it has never been held, that the relations of the 
inhabitants with each other undergo any change. Their relations with their former sov- 
ereign are dissolved. . . . The same Act which transfers their country, transfers the alle- 
giance of those who remain in it.’ (Italics supplied.) Halleck adds that “the allegiance 
of those who do not remain, of course, is not so transferred with the territory.” (Interna- 
tional Law, 4th ed., Vol. II, p. 509). The American diplomatic practice is in accord with 
this view. See Moore’s Digest of International Law, §§ 379, 380, and Van Dyne, Natural- 
ization, pp. 275-276. 

7 International Law, 5th ed., by Lauterpe ht, London, 1937, Vol. I, § 240. 

§ Droit International, Vol. II, p. 438. 

* International Law, 4th ed., (London 1908), Vol. II, p. 506 et seq., at p. 511. 

10 See also Brown v. United States, 5 Ct. Cl. 571, 573 (1869), in which the same annexation 
was involved. Brown was a native of Hanover, domiciled in Savannah, Georgia, since 
1860. To maintain his suit in the Court of Claims, he had to prove that he was a citizen of 
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eral criticism as erroneous. The most recent critic is Professor Schoenborn, 
an authority on the subject of state succession." He argues that since the 
Count was outside the jurisdiction of Prussia at the time of annexation and 
never returned, Prussian naturalization could not be imposed upon him. 
This is also the view of the earlier writers,’ especially of Professors Zachariae 
of Géttingen and Neumann of Vienna, who contend in learned legal opinions 
on the case * that the mere fact of conquest or forcible annexation did not 
create the relation of sovereign and subject between conqueror and con- 
quered, that there must be either an express or ‘‘tacit submission”’ in order 
to change personal status, an election or intention which might be evidenced 
by a voluntary continued residence in the annexed territory but is negatived 
by a voluntary departure before the annexation. They hold, as American 
practice from the beginning has affirmed—in contradistinction to the irrel- 
evancy of individual assent to the annexation of territory “—, that the indi- 
vidual expression of will is an inherent part of the relation, the Count’s 
departure before annexation indicating plainly, therefore, that he never 
became a subject of Prussia. 

The Circuit Court of Appeals would therefore seem to have had ample 
support for its view that the right of election in such cases is not only an 
inherent part of American law but mirrors in this respect a sound rule of 
international law. The fact that there is no Austrian Government whose 
nationality can be elected does not militate against the fact that the relator 
may by departure from the territory and other acts repudiate the sover- 
eignty of the German conqueror and prefer to remain “‘stateless’’ until he 
can acquire another citizenship, that of the United States in this case. This 
is quite apart from the fact that it would be a strange judgment for a United 
States court to find that the relator was a German citizen, when the German 
Government had on at least two occasions repudiated the relation. Each 
country determines for itself who are its nationals, subject to certain limita- 
tions on expansive claims to nationality imposed by international law. But 


a government which permits American citizens to bring suit against it. He offered evidence 
that Prussia accorded such a privilege. Nott, J. remarked that merger of territory carries 
even absent subjects with it, since the tie which carries them to the new state is not bodily 
presence but allegiance. This is about the only American authority that believes election 
or assent, express or tacit, is not material. But Brown was asserting that he was a subject 
of Prussia, and Prussia (or the United States) was not seeking to force on him an alligiance 
which he repudiated, as in the Schwarzkopf case. 

Jn Strupp, Worterbuch des Vélkerrechts, Vol. II, p. 271 (1927). Cf. Kunz, J., Die vél- 
kerrechtliche Option, Breslau, 1925, Vol. I, pp. 100-110. 

12 Holtzendorff in Handbuch des Vélkerrechts, Berlin, 1885, Vol. II, pp. 42-43. Stoerk, 
Option und Plebiscit, bei Eroberungen und Gebietscessionen, Leipzig, 1879, pp. 150-155. 

13 Uber den Einfluss der Einverleibungen auf das Unterthanenverhiltniss, Allgemeine Deutsche 
Strafrechtszeitung, Vol. VIII, pp. 304-320 (1868), opinions summarized by Halleck, op. cit. 
Vol. II, p. 510. 

“Cf. Hula, ‘‘ National Self-Determination Reconsidered,” in Social Research, Vol. 10, 
Feb. 1943, pp. 1-21. 
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the American statute of 1798, passed to authorize apprehension of those who 
are likely by reason of birth or allegiance to favor and help the hostile nation 
of the moment and endanger public safety if left at large, must be construed, 
said the Court, correctly, in the light of contemporary American experience 
during the post-Revolutionary period, and that the right of election between 
the old sovereign and the new was then deemed inherent in collective 
naturalization. It was in this sense that the word ‘‘citizen’’ was used in 
the statute. The record in the instant case shows the relator’s repudiation 
of German citizenship by word and deed, and that Government’s disavowal 
of any claim to his citizenship. 

In another case, decided the same day,'* the Circuit Court of Appeals had 
occasion, while remanding the case for further testimony, to indicate its 
views on what might have been meant by the word ‘‘denizen”’ in the Act 
of 1798. The alien in question was born in 1900 in Bosnia, then a part of 
Austria-Hungary, but in 1919, on the break-up, became a citizen of Yugo- 
slavia, and has so remained. In 1922 he went to Austria and continued to 
live there until June 1939, when he was admitted to the United States as a 
non-quota immigrant. He carried a foreigner’s pass issued by Germany in 
1938 which describes him as stateless. He was picked up and charged with 
being a ‘‘denizen” of Germany, by reason, presumably, of his long resi- 
dence in Austria. Blackstone says that a denizen is an alien born, who has 
obtained royal letters patent to make him an English subject, with a status 
somewhere between an alien and a natural born subject; he may take lands 
by purchase or devise, which an alien may not; but he cannot take by 
inheritance. Congress must have used the word in this sense. Congress 
doubtless meant to describe some relation to the enemy state, neither 
citizenship, nor alienage; Judge Swan says that ‘“‘merely former residence 
by him in the enemy country cannot suffice; nor can former domicile.”” It 
would seem difficult to apply an ancient concept, indigenous to England, 
to nationals or residents of other states. 

In a third decision ' the petitioner was born in Vienna of Austrian parents. 
He went to France in 1919, intending never to return, and he never did re- 
turn except to collect his inheritance in 1924. In 1939 he came to the United 
States with his French wife under a tourist visa. In October 1940 he reg- 
istered as an alien, stating that he was last a subject of Austria. The gov- 
ernment claimed that by reason of Austria’s annexation by Germany in 
1938, he became, if not a ‘‘citizen’’ of Germany—which the Court denied in 
the Schwarzkopf case—at least a ‘‘native’” of Germany within the meaning 
of the Act of 1798. There is no doubt that he was a ‘“‘native’’ of Austria, 
wherefrom the court had to infer whether after Anschluss this made him 
a “native” of Germany. The majority, by Judge Clark, while inclined to 
believe that annexation was accomplished, regardless of the apparently 


15 United States ez rel. Ivan J. Zdunic v. Uhl. 
6 United States ex rel. Frederic Wakler D’Esquiva v. Uhl. 
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conflicting views of the Department of State, and that this made the peti- 
tioner a ‘‘native’’ of Germany, remanded the case to the District Court for 
further inquiry whether the Department of State ‘‘recognized”’ the absorp- 
tion of Austria into Germany. The dissenting Judge, Swan, thought such 
inquiry irrelevant, because he concluded that in view of the purpose of the 
statute to detain aliens likely to entertain friendly feelings for the enemy 
country, if the President thought their detention necessary, it could hardly 
be assumed that an Austrian who left the country in 1919 could fall within 
this class and that a “‘native” of Austria was not, as a matter of law, a 
“native” of Germany. The view to be taken of the effect of the word 
“native” is a matter of policy; but it would seem a little unusual to make 
this turn on “‘recognition”’ of the annexation by the Department of State. 
EpwIn BorcHarpD 


THE TURKISH INSTITUTE OF INTERNATIONAL LAW 


The inauguration of the Turkish Institute of International Law on May 
14, 1943, at the University of Istanbul, which stands in the shadow of the 
ancient church of Sancta Sophia near the site of the palace of Justinian the 
great lawgiver, is an event of dramatic significance. We are inevitably re- 
minded of the fact that for nearly fifteen centuries Turkey was denied the full 
rights of national independence and equality under international law. The 
concession to the Christians to be governed according to their own laws, 
which was magnanimously granted by the Turks when they conquered 
Constantinople in 1453, was converted under duress by the European Powers 
into a grievous international servitude through the Capitulations. The 
sonorous ‘‘admission”’ of Turkey into the Family of Nations by the Treaty 
of Paris in 1856 did not result in the status of complete independence. Nor 
did the abolition of the Capitulations by the unilateral action of Turkey 
in 1914 effect this result. It was not until the Conference at Lausanne in 
1923 that the young Turkish Republic, under the brilliant leadership of 
President Mustapha Kemal Pasha and the Prime Minister Ismet Pasha, 
now known as President Inonu, was able to wrest from the other nations the 
recognition of its full independence. 

Especial significance, therefore, should be given to the address delivered 
by the Turkish Minister for Foreign Affairs, Numan Menemencioglu, who 
presided over the inaugural ceremony of the Turkish Institute of Inter- 
national Law. The following passages warrant particular attention and 
consideration: 

One may ask, after all, if it is advisable to open an Institute of In- 
ternational Law just now when the whole world has been plunged into 
lawlessness, when all notion of law has been lost and there is indescriba- 
ble suffering everywhere. One may also inquire as to the few places of 
refuge still open in the world for even a theoretical discussion of the 


science known as international law. 
Let me first reply to the first question. In doing so I ask you to 
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imagine a country where law and order and personal security have been 
thrown overboard. A number of its rare citizens with good will in 
their hearts have come together to decide upon such measures as might 
restore the sovereignty of law in their country. These good men are 
even trying through the medium of new laws to prevent the imminent 
collapse of their country. Now can you go and tell these good-hearted 
men to do nothing but wait until the period of chaos passes before they 
attempt to reestablish the sovereignty of law? 

I think it is exactly the same for the international community. Ju- 
dicial inquiry for the restoration of an era of lawfulness constitutes one 
of the best means to combat and suppress the anarchy in which we are 
all now struggling. The Turkish Institute of International Law has 
been established in response to this vital necessity and is preparing it- 
self to be of service to the world within the framework of realities. 

As to the second question, I find it infinitely easier to answer. I 
proclaim to all from this rostrum that there is a country where inter- 
national law does not take to shelter but where it reigns supreme. That 
country is Turkey. Yes, my dear friends, it is because that country is 
Turkey that you wished me to open the Institute of International Law. 
It is because that country is Turkey that its Foreign Minister has agreed 
with joy and pride to fulfill the duty which you confide in him. 


The Minister affirmed with justifiable pride that the Republic from the 
day of its birth had based its foreign relations on respect for law. In its 
relations with the other Balkan nations it has employed conciliatory methods 
which have been characterized by justice and high statesmanship. It has 
strongly upheld the principle of arbitration even to the extent of being willing 
to arbitrate the customary reservation of sovereign interests. In its respect 
for the principle of pacta sunt servanda Turkey appealed to the signatories of 
the Lausanne conventions for the revision of the regime of the Straits rather 
than take arbitrary action as the sovereign power most interested in the 
Dardanelles and the Bosphorus. During the present war it has vigorously 
asserted the rights and the obligations of neutrality. 

The Minister for Foreign Affairs had strong reasons for greeting with faith 
and enthusiasm the founding of the Institute of International Law. And 
the United Nations in their defence of law and order may well be grateful 
for this robust affirmation of faith in the supremacy of law. It is much more 
than a heartening gesture: it is a timely rebuke to those defeatists who seem 
to have assumed that because of the cynical disregard of international law by 
a few nations it had become worthless and lifeless. 

The founding of the Turkish Institute of International Law is a great 
challenge as well as an inspiration. It serves to draw attention to the fact 
that the Republic of Turkey has not only attained a position of equality 
among the nations of the earth but has also attained a position of wise and 
powerful leadership. It stands as a great bulwark for international law and 
order in a region where wars have raged for centuries. 

The amazing achievements of the Republic of Turkey in both the domestic 
and the international fields demonstrate most eloquently that only a people 
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of sterling character could have accomplished so much in so brief a time. 
The Family of Nations has been greatly strengthened. The cause of law and 
order has received a great and needed impetus by the establishment of the 
Turkish Institute of International Law. The American Society of Inter- 
national Law cannot but feel gratified and look forward to a profitable col- 
laboration in the high task of the development and reinforcement of the 
science of the law of nations. 
MARSHALL BRowN 


SOME QUESTIONS AS TO THE PLACE OF THE INDIVIDUAL IN THE 
INTERNATIONAL LAW OF THE FUTURE 

Out of the large changes in human life and social organization during the 
past century, and out of the present crises into which these have led, one 
result is increasingly apparent and deserves serious study by international 
lawyers. ‘This is the increased importance of the individual human being. 
He is, of course, the unit of social life and the centre of human effort; for him 
all political organization exists, and to serve his needs is the reason for their 
existence. This has always been true; but it is also true that throughout 
history he has been submerged beneath these very instruments of his wel- 
fare, and frequently forgotten in the power combinations created to serve 
his ends. 

For centuries the sovereign state has been, ne plus ultra, the institution to 
serve and protect the individual; he has not looked beyond the state, and he 
has expected from the state little more in the way of help than protection 
against violence, external or internal, and the removal of a few obstacles from 
the path of his private enterprise. He now needs more than this, and in- 
sistently demands it. The developments of the past century have, on the 
one hand, given him a taste of the higher standards of living now possible for 
him, and have, on the other hand, weakened his independent situation and 
made him more dependent upon the group of which he isa member. In the 
United States he has long enjoyed a comparative prosperity; but he now 
finds that his past economic freedom and security have been undermined by 
increasing interdependence and that his sense of physical security has been 
jolted by the increasing menace and frequency of war. ‘‘ Freedom from want 
and freedom from fear” actually mean something to him. 

One consequence of the feeling of insecurity and need in which he now 
finds himself is his realization that the national state alone is incapable of 
protecting the individual either against war or against economic insecurity. 
He will therefore—and he now does—demand something outside of and 
beyond the state. This does not mean the abolition of the state; on the con- 
trary, nationalism is strong, and will doubtless be stronger as a result of this 
war. But it does mean recognition that nationalism itself must have help; 
that national sovereignty is not able by itself to provide for the needs of 
individual human beings. It means that the historic expansion of govern- 
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ment will now be pushed, by public demand, on into the international field, 
and that international law will be expanded and strengthened. 

It is probably true that, in the transformation of public opinion represented 
above, the average person is, at the moment, more interested in security 
against war than in anything else; and this means that he is more interested 
in international government than in international law. He may be assumed 
to know, however, that beneath government there must always be law, 
and he will ultimately be interested in that law, in how it is made and inter- 
preted and applied and enforced, in how it affects him as an individual. The 
international lawyer, for his part, knows that without an international gov- 
ernment behind his law it cannot hope to succeed or to expand; and he knows 
that international law has for too long disregarded the needs of the individual. 

Out of this situation arise a number of questions which the international 
lawyer should study. In the reshaping of international law and order many 
studies will be needed, from both theoretical and practical viewpoints, as 
to the situation of the individual in that law and order. By way of sugges- 
tion along these lines, certain questions are listed below, concerning which 
studies might be made: 

1. Is the individual as such to be represented directly in the making of 
international law, instead of having that law made, as in the past, by sov- 
ereign states? Ina number of proposals for the post-war world provision is 
made for direct election by the people of delegates to the international assem- 
bly or legislature; in other proposals the argument that any new international 
system must be a democratic system may lead to the same method. 

2. Shall the individual as such be given rights which are to be asserted 
and upheld as rights under international law? It is probably true that the 
majority of international jurists—unless recent developments have led to a 
change of attitude—regard states only as subjects of that law. 

3. Are there certain guarantees to the individual which the international 
system must, for its own security, maintain within and against his own 
state? For example, it has been argued that there must be an international 
protection of freedom of speech and information, so that it will not be pos- 
sible again through censorship and false information for another Hitler to 
lead his people into conflict with international law and order. Should the 
international government be allowed to protect a Jehovah’s witness against 
the Supreme Court of the United States? Again, there have at times been 
conditions within states so inhuman and revolting to the heart and mind of 
outsiders that intervention and war have resulted. Should international 
law protect individuals within a state against slavery, or against oppression 
of minority groups, or should it demand for aliens a “‘ certain civilized stand- 
ard of justice” and enforce it through international judicial, rather than 
through diplomatic or military, action? Should the international govern- 
ment be able to reach within a state to prevent individuals from conspiracy 
against itself, or against other states, or from acts of terrorism? 
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4. Aside from the above, are there broader human rights which should be 
asserted and upheld everywhere, even as against the home state? Interna- 
tional jurists and associations have studied declarations of the rights of man, 
and recently churches and governments have devoted much attention to 
such rights. It is improbable that the Atlantic Charter, or the speeches of 
various statesmen (in spite of the wit expended against them), intend to 
guarantee to every individual in the world an assured and generous liveli- 
hood at once; but it is clear that we must move in this direction, for an ir- 
resistible public demand will necessitate it. How far, then, must the inter- 
national government be authorized to interfere within a state to secure 
economic conditions necessary for the welfare of individuals in all parts of 
the world? 

5. Assuming some rights for individuals, what access to international 
judicial or other procedures should be permitted to them for the protection 
of these rights? Many practical difficulties arise with this question. 

6. What duties might an international government require of individuals? 
Should it be able to levy and collect taxes from them? to demand citizenship, 
or military service, or other things? 

7. What steps on the part of the international government will be neces- 
sary to secure and hold the loyalty of individuals to it? Astamp? A flag? 
Social security? Control over his instruments of travel or communication? 

There is little doubt, in view of the pressing demands of individuals for 
more security, and in view of their realization that this security depends in 
part on international law and order, that international law must give more 
attention to the individual than it has done in the past. Some of the ques- 
tions above are not immediate, but none of them are very far from early 
reality, much less fantastic. 

CiypE EAGLETON 


INTER-AMERICAN COLLABORATION IN LAW AND LEGISLATION 


The purpose of the great liberator Simon Bolivar, in calling the first Pan 
American conference at Panama in 1826, was “‘to organize a federation of 
states which would maintain peace and hold periodic conferences for consid- 
ering problems of all kinds concerning the general welfare of the Western 
Hemisphere, especially the Latin portion of it.’’! 

The conference of the Inter-American Bar Association held at Rio de Ja- 
neiro on August 7-12, 1943, like the preceding meeting at Havana in 1941, 
must be viewed as part of a movement for the strengthening of good inter- 
national relations. Although unofficial in character the conference was not 
one of private individuals but of authorized delegates from the constituent 
bar associations and other special bodies which compose its membership. 
While other continents were engaged in war the delegates were meeeting in 
the Brazilian capital, with the tacit or express approval of their governments, 
1 Quoted from Duggan, S. P., in Foreign Affairs, July, 1940, p. 622. 
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to explore the potentialities of unification or coérdination of legislation and 
administration between the countries of the Americas. Some of the topics 
upon the agenda were questions of immigration, nationality and naturaliza- 
tion laws, the unification or coédrdination of legislation relative to civil 
status, customs legislation, communications (including air law and telecom- 
munications), commercial treaties, and post-war problems. 

The conference had been planned originally to meet at Buenos Aires in 
1942, but was postponed for one year on account of the difficulties of travel. 
The Argentine Federation of Bar Associations not only concurred in the re- 
moval to Rio de Janeiro but also made suggestions of new topics for the 
agenda, including, among others, the enforcement of foreign judgments and 
the legal specification of crimes committed in one country to be tried in the 
country in which they take effect. 

The persistence with which the American republics have promoted a pol- 
icy and practice of frequent international conferences for the advancement 
of international law and general jurisprudence is not to be attributed to sci- 
entific interest alone. Consciously or unconsciously, such conferences de- 
velop a community spirit and a tradition of friendly and constructive collab- 
oration having definite political consequences. The diplomatic significance 
of such conferences was well expressed by the late Dr. James Brown Scott at 
the Eighth American Scientific Congress held under the auspices of the 
United States Government at Washington in May, 1940: 

While nations elsewhere have been mobilizing for war the republics of 
this hemisphere, without neglecting their own security, have been mo- 
bilizing for peace. They have proved conclusively that men of good 
will, representing nations which prefer to be neighbors rather than ene- 
mies, can meet periodically, without the compulsion of elaborate cove- 


nants, to discuss and act upon matters of common interest and to 
promote the common welfare. 


Speaking specifically of conferences dealing with private international 
law and general jurisprudence he added: 

I need not emphasize to you the importance of this phase of the pro- 

gram, for it is obvious that conflicting legal systems and institutions are 


a serious barrier to coéperation and are only too often a source of mis- 
understanding and controversy. 


The Eighth International Conference of American States held at Lima, 
Peru, in December, 1939, authorized the appointment of a permanent com- 
mittee of jurists for the unification of civil and commercial laws of America. 
No plenary session of this committee has been held as yet, but in its recom- 
mendations, submitted to the Faculty of Law of the University of San Mar- 
cos at Lima, it was recognized that such uniformity could only proceed by 

? United States, Department of State, Proceedings of the Eighth American Scientific 


Congress, Vol. X, International Law, Public Law and Jurisprudence, Washington, 1943, 
p. 20. 
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slow stages ‘‘as a gradual work of closer understanding, realizing that any 
organic plan of codification is outside the realms of possibility.” 

A century and more of experience has shown that, even with the best of 
good will, there remain certain obstacles which only time and constructive 
effort can overcome. The course of trade over a long period has been 
directed toward Europe rather than between the Americas. The different 
ties of language and culture, together with the difficulties of transportation, 
have been the chief obstacles which are only beginning to be overcome in 
comparatively recent periods. Forces operating to counteract these ob- 
stacles became increasingly stronger after the building of the Panama Canal 
and the outbreak of the first World \War. The community of interests be- 
tween the Americas has been strengthened immeasurably during the present 
struggle not only for ideological reasons but also upon grounds of manifest 
self interest. The diversion of trade resulting from the war and the im- 
provement of air transportation have contributed to this result. While 
political measures for self protection have been taken under the auspices of 
the Pan American Union, it should be recognized that in order to attain closer 
economic and cultural relations to survive the present war a progressive 
practice of codperation is necessary in the actual administration of justice. 

The principal obstacle to any rapid progress in the codrdination of the 
systems of jurisprudence prevailing in Latin American countries and the 
United States is, of course, the difference between legal institutions of the 
civil law and those of the common law. Even where the origins of legal 
institutions are substantially the same differences constantly arise through 
judicial competition in the territorial scope or application of law and legis- 
lation; we know this only too well in dealing with the conflict of laws between 
the States of the Union. In Latin American countries these conflicts may 
disturb good relations between the various republics and a fortiori between 
any one of them and a United States jurisdiction, Federal or State. This is 
a phase of relations with our neighbors to the South which is often neglected. 
he sanctions of private international law do not seem to lie within the law of 
nations although this doctrine is maintained by some. These conflicts are 
not, however, outside the field of diplomacy for the reason that in many 
civil law countries the bond which unites the individual with his native state 
remains effective also in his private relations after he has settled in the terri- 
tory of aforeign state. Even in the United States there is often deep resent- 
ment in the courts of one State against the courts of another when jurisdic- 
tion is exercised in a manner conflicting with local dispositions over persons 
deemed to be domiciled citizens. An outstanding example is presented in 
the field of marriage and divorce,’ and there are others. 


3 See Williams v. North Carolina (1942), 317 U. 8. 287. Some inferior courts still express 
dicta such as the following: ‘‘The welfare and safety of the people of this State forbid that 
the courts of this State be precluded from questioning the jurisdiction of the courts of another 
State to dissolve the marriage of residents of this State on the application of one of such 
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Conflicts of law and procedure do not ordinarily result in a casus belli 
between states even in acute cases, although they have been known to cause 
serious interruptions to good relations. Such conflicts may constitute dis- 
tinct barriers to smooth and satisfactory trade relations upon which friendly 
diplomatic intercourse depends. In our relations with the other American 
republics, widespread resort is made to arbitration clauses in contracts, de- 
signed to settle in advance the jurisdiction and the application of law in the 
event of a dispute. This, however, is only a partial solution. It is, there- 
fore, of great importance that the treaties on private international law, signed 
at Montevideo on March 19, 1940, by the delegates of Argentina, Bolivia, 
Colombia, Paraguay, Peru, and Uruguay, have adopted a number of princi- 
ples and rules which constitute an appreciable approach toward possible 
coérdination with the law and legislation of the United States.4 This is 
notably the case in their adoption of the law of the domicile as the determi- 
nant law for the status and capacity of physical persons,’ the territorial 
principle in respect of civil and criminal jurisdiction and procedure,’ and 
the provisions for the recognition of judgments, awards, and other public 
documents when authenticated in accordance with the laws of the signatory 
State from which the document issues.’ 

It is not our purpose here to discuss the substantive provisions of the trea- 
ties. The Code of Private International Law (Bustamante Code) now 
adopted by fifteen Latin American republics, conflicts with some provisions 
of the Montevideo treaties. There will doubtless be further conferences to 
adjust these differences and efforts will be made to extend the number of 
signatories. No general adoption of any of these rules by legislation within 
the United States is to be expected, but the meetings of the Inter-American 
Bar Association and official conferences of jurists under the auspices of the 
Pan American Union will constitute a laboratory of experiment and per- 
haps achievement of uniformity within certain limited fields of the conflict of 
laws. The jurists of Latin American countries are admirably trained in the 
knowledge of their profession. The translation of the Restatement of the 
Law of Conflict of Laws into Spanish and Portuguese now being undertaken 
by the American Law Institute will be of great assistance. Unification to the 
limited extent accomplished between the States of the Union as a result of 
unofficial conferences of members of the Bench and Bar indicate that prog- 


residents and for a cause not recognized here as sufficient for that purpose.’’ Witschief, 
J., in Jiranek v. Jiranek, New York Supreme Court, Jan. 28, 1943. A symposium on Wil- 
liams v. North Carolina is reported in the American Bar Association Journal for May, 1943, 
p. 268. 

* The treaties are published in English in this JourNat, Vol. 37 (1943), Supplement, pp. 
99 et seq. 

* Treaty on International Civil Law, Art. 1; ibid., p. 142. 

* Treaty on International Civil Law, Art. 56; ibid., p. 149; Treaty on International Penal 
Law, Art. 1; ibid., 124. 

7 Treaty on International Procedural Law, Art. 1; ibid., 117. 
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ress may be expected by similar methods between the republics of the Amer- 
icas. The establishment of an Inter-American Academy of International 
and Comparative Law which was discussed both at the Havana and at the 
Rio de Janeiro Inter-American Bar conferences would create a continuity of 
research by qualified experts. The subjects would at first encompass a 
restricted field but the results should be crystallized by legislation or treaty 
and should not be allowed to remain indefinitely as mere aspirations or 
enunciations of principle. 
ArTHUR K. KuHN 


A NEGLECTED PHASE OF INTERNATIONAL JUDICIAL ORGANIZATION 


A Commission composed of American lawyers is now engaged in the final 
determination of claims of American citizens against the Mexican Govern- 
ment going all the way back to the year 1868. Many of these claims were 
actually decided by an international commission as early as eighteen years 
ago, within less than sixty years after the breaches of international law which 
gave rise to the oldest of the claims. That commission was unable to com- 
plete its work, the arbitration agreement was replaced by an agreement for 
the payment of a lump sum, and none of the claimants has received any 
payment whatever up to the present time. Many of the claimants have, of 
course, long since passed away, and any awards that may now be made, from 
funds supplied by Mexico, will come as windfalls to remote successors. If 
justice delayed is justice denied, surely justice is done to only a slight degree 
in a process which drags out for more than seventy-five years. 

The Mexican example is not quite typical, but it reveals the essential 
weaknesses of the present system of disposing of international claims. It 
is only in rare instances that the victims of violations of international law by 
governments obtain prompt settlement of their claims or even prompt hear- 
ing of their complaints. In the case of Major Imbrie, an American consular 
officer who was murdered in Persia some twenty years ago, the Persian 
Government, upon demand by our government, immediately paid a sub- 
stantial indemnity to the victim’s widow. In the case of the Mavrommatis 
Palestine Concessions the Permanent Court of International Justice, in 1924, 
accepted jurisdiction of a complaint by the Greek Government against the 
British Government, as Mandatory for Palestine, holding that “‘it is an ele- 
mentary principle of international law that a State is entitle) to protect its 
subjects, when injured by acts contrary to international law committed by 
another State.” In these cases there was prompt action and therefore 
actual justice. And yet there was nothing in these cases to distinguish them 
in essential respects from hundreds of other cases which await their turn for 
long years in foreign offices without the benefit of urgent demands for settle- 
ment and without a hearing before courts authorized to do justice. 

The minimum security advocated in the Atlantic Charter is closely related 
to the minimum standard of civilization contemplated in international law. 
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The chief justification for the institution of diplomatic protection of citizens 
abroad is, in fact, and has always been, the enforcement of a minimum 
standard of conduct for governments in their relations with individuals of 
different nationality. So long as the institution of diplomatic protection 
continues, there will be occasions for diplomatic representations against, 
and eventual international claims on account of, violations of the minimum 
standard of conduct by governments toward aliens. And, whether within 
or without the framework of an international judicial organization, ma- 
chinery must be provided for the disposition of such claims. 

If international courts of first instance are established throughout the 
world to hear and determine suits by individuals against states for violation 
of rights guaranteed by a world constitution and bill of rights, it will nat- 
urally fall to such courts to hear and determine complaints by individuals 
for violations of international law. The fascinating prospect of a federated 
union of nations, with a world constitution and bill of rights, is, however, 
far from sure of realization. It may be that some kind of world order will be 
established between the extremes of the federated union advocated by Prof. 
Bordwell and others and the preponderance of benevolent power anticipated 
by Mr. Walter Lippmann. In that event the problem of prompt justice for 
individual victims of violations of international law may be no nearer solu- 
tion than it is now, and the following suggestion may be considered as an 
approach to the solution of that problem. 

We suggest an agreement by as many governments as are willing: 

(1) for the establishment by each party to the agreement of permanent 
courts within its own territory, manned by judges of its own choice, to hear 
and determine, in the first instance, all claims of foreigners for loss and 
damage through alleged violations of international law, and 

(2) for the establishment of a permanent international court, consisting 
of distinguished lawyers acceptable to all the signatories, with jurisdiction 
to decide finally cases appealed from the national courts provided for in the 
agreement. 

Stated in other words, our suggestion is: 

(1) that all individual claims for damages through violations of inter- 
national law should be decided in the first instance by national courts of 
international law, composed of judges specially competent by character 
and training to decide questions of international law without national bias, 
and 

(2) that a court of appeal, consisting of distinguished lawyers of various 
nationalities, should be actually always in existence, and not merely capable 
of being formed, for the disposition of all cases in which the decisions of the 
national courts of international law are not accepted by the governments of 
the individual claimants. 

The suggestion implies that the initiative in bringing a case before a 
national court of international law would usually be taken by the individual 
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claimant and that the burden of preparing evidence and briefs would be 
borne by him. It does not imply that the individual could not be assisted 
by his own government, through employment of counsel or otherwise. 

The suggestion also implies that a case could not go up on appeal except on 
motion of the individual claimant’s government. This is not a necessary 
implication, but it would obviously be impracticable for the court of appeal 
to be made open without restriction to every individual claimant who was 
dissatisfied with the decision of a national court. 

If the suggestion were adopted, there would be not much difficulty in 
finding in this country judges capable of deciding questions of international 
law without national bias. American lawyers have, in fact, in numerous 
instances served ably and with unimpeachable integrity as umpires in arbi- 
trations between our own government and other governments. There would 
be enough competent judges to man courts of international law in various 
parts of the country. Some of the judges now on the federal bench might, 
in fact, be given additional duties as judges of international law courts. 

It may be assumed that lawyers equally able and equally free from national 
bias would be available for service on courts of international law in other 
countries. 

More difficulties of a technical character might be anticipated in the 
formation of the proposed court of appeal. It is an essential part of the 
suggestion here made that the court of appeal be always in existence. One 
method of realizing this part of the suggestion would be to provide for a 
system of rotation in active service. If, for example, the court of appeal 
were composed of sixty distinguished lawyers of twenty different national- 
ities, the court might be divided into three chambers sitting in different 
regions, and groups of five judges might serve in rotation for periods of three 
months for each group in each of the chambers. It might be deemed ap- 
propriate to provide that no judge should sit in any case involving his own 
government or one of his own nationals. Shopping around for judges should 
be discouraged for reasons similar to those which usually operate with respect 
to choosing one or another of our twelve district judges in the District of 
Columbia for the trial of a particular case. 

A question of incidental interest that would arise as a result of the adop- 
tion of the suggestion here made is whether citizens of foreign countries 
given access to national courts of international law might not enjoy, with 
respect to remedies against governments, privileges which are not enjoyed 
by nationals of the countries in which such courts are established or by 
persons without nationality in those countries. The easy answer to this 
question is that it is open to national legislatures to accord to their own citi- 
zens and to residents without nationality the means of obtaining the benefits 
of the minimum standard of civilization required by the rules of international 
law. 
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Another question that will arise concerns the relationship which the 
proposed permanent national courts of international law and the proposed 
permanent court of appeal would bear to the Permanent Court of Arbitration 
and the Permanent Court of International Justice at the Hague. 

The Permanent Court of Arbitration is not actually a court but rather a 
panel of 150 distinguished individuals who are willing to serve as members 
of tribunals established under special agreements pursuant to the general 
provisions of the Conventions of 1899 and 1907 for the Pacific Settlement of 
International Disputes. The Hague panel has been drawn upon in the 
constitution of arbitral tribunals on only four occasions since the establish- 
ment of the Permanent Court of International Justice. The principal func- 
tion of its members has been for many years the nomination of candidates 
for membership in the Permanent Court of International Justice. The 
Hague Conventions for the Pacific Settlement of International Disputes 
would appear to be ripe for revision. The suggestion here made is one of 
many suggestions that might be considered in connection with such re- 
vision. 

The Permanent Court of International Justice will presumably be con- 
tinued after the war. Its statute may be revised, as suggested by Judge 
Hudson, to permit it to function in regional chambers more accessible to 
parties. If some of the current plans for a federated union of nations are 
realized, there will be an integrated system of international courts, beginning 
with national courts of international law and going up to the Permanent 
Court through intermediate courts of appeal. But if those plans are not 
realized, the national and regional courts of international law here proposed 
for the disposition of international claims might be integrated with the 
Permanent Court of International Justice as a court of last resort to which 
application for certiorari might be made in cases of the gravest importance. 

EpGar TURLINGTON 


SOME CURRENT QUESTIONS RELATING TO NEUTRALITY 


Events of the recent past have occasioned considerable invocation of law 
concerning neutral rights and duties. The reality of this law, its current 
application, and the changes which may be made in it following the Allies’ 
victory, are matters of practical importance. The history of the foreign 
relations of any particular state which has remained neutral during the 
present struggle cannot be adequately written until documentary evidence 
is available. It may not be premature, however, to draw attention to some 
of the recently reported incidents, and to relate these to pertinent interna- 
tional law. The neutrality of Sweden has perhaps received most general 
attention in 1943, but certain questions have arisen with respect to the 
neutrality of other states, and the principal Allies have recently communi- 
cated to neutrals certain views concerning refuge for Axis leaders. 
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Early in June of 1943 there came, from a Russian source, charges of Swed- 
ish violations of neutrality through actions favoring the Axis.1. The Swedish 
Foreign Office was reported to have denied some of the charges (especially 
that of Axis recruiting in Sweden), but to have admitted that Swedish forces 
had convoyed merchantmen (including German merchant ships) in the Baltic 
Sea when Russian submarines were active in those waters, and that Sweden 
had permitted the passage through her territory of one armed German divi- 
sion (on the way to Finland in 1941).?- Shortly afterward, the German com- 
mander in Norway, according to press report, accused the Swedes of failing 
to return German deserters in accordance with an alleged agreement, and of 
invoking in this connection “unrealistic” clauses of international law.’ 
During the same week there came the announcement from Sweden that 
transit concessions (for the movement of troops and supplies), which Sweden 
had made to Germany some three years previously, would terminate in 
August, an action which led one Swedish publication to conclude that ‘true 
neutrality’? could now be asserted for the country.‘ After the reported 
sinking on August 25 by a German destroyer of two Swedish fishing boats off 
the coast of Denmark,’ the Swedish Government protested, but German 
propaganda broadcasts charged that the fishermen were spying for the Al- 
lies, and criticized the “arrogant and provocative”’ attitude of the Swedish 
press. The German Government was reported to have flatly rejected the 
Swedish protest.® 


1 The charges were that Sweden had violated Hague Convention V of 1907 in the matter of 
recruiting and the forming of units under command of Swedish army officers, in permitting 
the repair of German war machines in Swedish factories, in refusing to intern crews of Ger- 
man military aircraft which had landed in Sweden, in permitting Germans to use Swedish 
territorial waters and in convoying German transports, in allowing southern Swedish ports to 
be converted into German bases, and in assuming fictitious ownership of several Finnish ships 
and permitting them to fly the Swedish flag. The New York Times, June 6, 1943, p. 14, 
summarizing the charges of Professor Sergei Kryloff in the publication War and the Working 
Class. The charges were supported by figures on the number of carloads of German muni- 
tions that had moved on Swedish railroads. 

2 The New York Times, June 11, 1943, p. 3. The Swedish spokesman claimed, according 
to report, that the transport of food and ammunition was in accordance with Hague Conven- 
tion V. 

On the general subject see also Naboth Hedin, ‘Sweden: the Dilemma of a Neutral,”’ in 
Foreign Policy Association Reports, Vol. XIX, No. 5 (May 15, 1948), pp. 52-53. 

& 8 Ibid., July 6, 1943, p. 10. According to report, it was said unofficially for the Swedish 
Government that it had made no agreement for the return of deserters in uniform or other- 
wise. 

4 Manchester Guardian Weekly, Aug. 13, 1948, p. 86 (reproducing statement from the 
Dagens Nyheter). 

5 The New York Times, Aug. 29, 1943, p.9. The sinkings were not the first reported to 
have been perpetrated by the Germans. On April 16 the Swedish submarine Ulven had been 
sunk, allegedly by a German mine. Also reported were attacks inside Swedish territorial 
waters upon a Swedish submarine, a torpedo boat and an aircraft. 

6 Tbid., Aug. 31, 1943, p. 3. Swedish newspapers are reported to have labelled the spying 
charges as brazen and inexplicable. 
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The conduct of other neutrals has in various ways come in for attention. 
In what seems to have been a unilateral action (since the British and Ameri- 
can Governments have not announced or published any intergovernmental 
agreement on the matter), Turkey has apparently repatriated some aviators 
of belligerent states whom she had previously interned.” Subsequently, it 
has been noted in Great Britain that Turkey has sent a military mission to 
Berlin and that the Turks appear to have grown “‘complacent”’ about their 
neutrality at a time when they might have been supposed to “‘tilt”’ it in favor 
of the Allies. From Russia comes a more direct suggestion that ‘Turkey is 
following a course of benevolent neutrality toward Germany, and a reminder 
that Turkey signed a non-agression pact with the Germans four days after 
the Nazis invaded Russia.°® 

Karly in June of the present year the Spanish Government, denying that it 
was acting in the service of another nation, proposed a four-point plan de- 
signed to ‘‘humanize”’ aerial bbmbing—the plan including appointment of a 
permanent neutral commission which might watch the zones where bombing 
was not permitted and otherwise check compliance with the proposed agree- 
ment.!® Following British effort to induce Spain to switch over from the 
position of a “‘non-belligerent”’ to that of a real neutral, it is reported that, 
at a recent meeting with Sir Samuel Hoare, General Franco agreed to with- 
draw from Russia the Spanish “Blue” Division." 

In the Western Hemisphere, an order of the new Argentine Government 
(in June, 1943), which prohibited future use of codes in international radio- 
grams, brought protests from Axis powers, but the protests were unavailing.” 

Portugal has remained neutral, despite Portuguese resentment of the Jap- 
anese invasion of Timor in 1942 (the Japanese having stated at the time that 
they invaded in order to expel Australian and Netherlands forces, but having 
remained to use the territory as a base for operation), and the more recent 
Japanese violation of Macao. According to report, the Portuguese Govern- 
ment has seriously contemplated a declaration of war against Japan and the 
other Axis powers.'* 

On the subject of refuge in neutral countries for Axis leaders, President 
Roosevelt made a statement (released July 30, 1943) in which he said, in part: 


. . . There are now rumors that Mussolini and members of his Fascist 
gang may attempt to take refuge in neutral territory. One day Hitler 


7 Ibid., April 19, 1943, p. 8; May 1, 1943, p. 8; May 7, 1943, p. 5. A public statement of 
the Turkish Prime Minister concerning his country’s relations with Russia, Great Britain, 
and Germany, respectively (but which does not deal with repatriation of airmen) is quoted 
in The Times (London), June 16, 1943, p. 3. 

§ Manchester Guardian Weekly, July 30, 1943, p. 67. 

*The New York Times, Sept. 3, 1943, p. 2. 

1° Ibid., June 6, 1943, p. 25. 11 Tbid., Sept. 3, 1943, p. 2. 

2 The Baltimore Sun, June 28, 1943, p. 2. Correspondence between the United States and 
Argentina (Department of State Bulletin, September 11, 1943, p. 159) appeared too late for 
discussion here. 18 The New York Times, Sept. 3, 1943, pp. 1, 5. 
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and his gang and Tojo and his gang will be trying to escape from their 
countries. I find it difficult to believe that any neutral country will 
give asylum to or extend protection to any of them. I can only say that 
the Government of the United States would regard the action by a neu- 
tral government in affording asylum to Axis leaders or their tools as 
inconsistent with the principles for which the United Nations are fighting 
and that the United States Government hopes that no neutral govern- 
ment will permit its territory to be used as a place of refuge or otherwise 
assist such persons in any effort to escape their just deserts. 


Diplomatic representatives of the United States in Stockholm, Ankara, 
Madrid, Lisbon, Bern, Vatican City, and Buenos Aires (but apparently not 
in Dublin) received instructions to bring the President’s statement to the 
attention of the governments to which they were respectively accredited. 
British diplomatic agents in the same capitals, and Russian diplomats in 
Stockholm and Ankara, made similar representations.” While the Ameri- 
can Government has not made public the official replies from the neutrals, 
there have been intimations of unofficial reaction. There has been conjec- 
ture that Turkey might reply that international law does not permit the sur- 
render of such persons as the President described,!* and that, in any ease, 
Axis leaders would not find Turkey a congenial place of refuge.'’? In the 
Swiss press appeared unofficial statements to the effect that if Switzerland 
should yield to foreign interference in such a matter she would lose one of the 
most essential privileges of an independent state, and that decisions as to 
sanctuary in Switzerland, whatever be the political creed of strangers seeking 
refuge, must not be influenced by foreign desires.!® 

The limits of a brief comment permit only illustrative indications of how 
questions concerning neutral rights and duties have recently arisen. It is 
beyond the scope of this comment to pass upon the validity of claims made 
in each case. It is evident that the ‘‘troubles of a neutral” in a world war 
are likely to be many, and that a neutral is apt to demand its rights more 
vigorously from a powerful belligerent when the tide of battle begins to turn 
against that state, as it has now begun to turn against Germany. The sig- 
nificance of the newest moves by such a neutral as Sweden may well be 
estimated with this in mind. 

There will probably be fairly general agreement that, even before Septem- 
ber, 1939, neutrality in the traditional (7.e., the nineteenth and early twen- 
tieth century) sense had been rather widely discredited. Aside from over- 
statements to the effect that neutrality had already become a thing of the 
past, there were less extreme assertions that, basically, neutrality was incon- 
sistent with the kind of world order which the authors of the League of Na- 
tions Covenant and the Pact of Paris sought to establish. Some thought 


‘ United States Department of State, Bulletin, July 31, 1943, p. 62. 

1b Idem, 16 The New York Times, Aug. 4, 1948, p. 5. 

17 [bid., Aug. 5, 1943, p. 5. 

18 Statements in the Gazette de Lausanne, the Winterthur Tagblatt, and the Basler National 
Zeitun;;, as quoted in the Manchester Guardian Weekly, Aug. 13, 1943, p. 86. 
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that it was possible to reconcile neutrality and collective security.'® In the 
case of at least one major state, it was difficult to reconcile some of the pro- 
nouncements of the executive department of the government with the exist- 
ing statutory law on neutrality, which presumably continued in effect. 
There was slowness to concede what practice (as, for example, that of the 
United States) soon demonstrated, namely, that the choice did not neces- 
sarily have to be made between total peace and total war, in the sense that a 
state must either treat the belligerents with meticulous impartiality or go 
in as a full belligerent on the side of one of them. 

In this situation, a state which was a member of the League of Nations 
could conceivably have proceeded upon the assumption that the breaking of 
multilateral treaties, even with a declaration of war, would not give the law 
breaker a valid claim to any of the traditional rights of a belligerent (in such 
matters as the stay of warships in neutral ports). The risk which this would 
have involved, however, and uncertainties as to the precise legal effect of the 
Pact of Paris (which debates in Congress on the Lend-Lease Bill later re- 
vealed) naturally entered into consideration. It was less risky, or at least 
it appeared so, to apply familiar rules on such questions as internment. A 
neutral taking this course could at least plead that its action was ‘‘correct”’ 
as measured by long-prevailing practice, and could argue the limited legal 
force of some of the new multilateral commitments. 

Early in the course of the hostilities some of the small neutral states had 
occasion to learn how precarious was the position of a neutral, and how sud- 
denly such a status could be terminated, without notice or justification, by 
unilateral action of a ruthless belligerent. Even Denmark, which submitted 
to superior force, and became what has been called the ‘‘show-window of the 
blessings of Nazism,” 2° has eventually come to feel the full force of occupa- 
tion. However, violation of the rights of neutrals does not necessarily mean 
the destruction of the law which the invaders flouted. In the long run the 
people whose rulers followed this course seem likely to pay a price for their 
leaders’ lawlessness which few could anticipate in 1940. The countries 
which wished to remain neutral in 1940 and were not allowed to do so did not 
commit a breach of any acknowledged legal duty by staying out of the hos- 
tilities until they were invaded. That the security which they sought as 
neutrals was denied them simply emphasizes the precarious situation of small 
nations in a world where there is not adequate organization of the authority 
of all the states against law breakers. 

For the states which the Axis powers allowed to remain neutral, there is 
some point in appealing to rules such as those of Hague Conventions V and 
XIII of 1907. There is much difference between asserting that the concep- 
tion of legal neutrality (in the sense of impartiality) has already been aban- 

19 Cf. H. Lauterpacht, “Neutrality and Collective Security,” in Politica, Vol. II (1936), 
pp. 133-155. 

2° The New York Times, Aug. 30, 1943, p. 1 (George Axelsson’s dispatch from Stockholm), 
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doned, and asserting that, as a matter of practice, a development has started 
which seems likely to lead to differential treatment of belligerents as a matter 
of clear legal right.24_ As elements of law which are utilized pending the 
better organization of the international community, the rules concerning 
neutral rights and duties (many of them having the merit of definiteness, 
even if some of them have at times been more honored in the breach than in 
the observance) have proved to have some temporary usefulness and may 
prove to have some viability in themselves. They have furnished some 
standards by which to arrange the relations of a relatively unarmed state 
with a powerful belligerent neighbor. They also furnish, in a rather anom- 
olous situation, some rules applicable to relations between Japan, which is 
neutral as toward Russia’s war, and Russia, which is neutral as toward Japan 
although proceeding, with considerable success, toward destruction of the 
army of Japan’s most powerful ally. To concede, in this sense, some utility 
to the ‘‘old”’ but still applied rules concerning neutral rights and duties is not, 
however, to argue for the retention of the legal concept of neutrality (in its 
traditional form) after the present war. 
Rosert R. WILson 


21 R. R. Wilson, “ Non-Belligerency in Relation to the Terminology of Neutrality,’’ in this 
JOURNAL, Vol. 35 (1941) pp. 121-123. 
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CURRENT NOTES 


NEW CLASSES OF MEMBERSHIP IN THE AMERICAN SOCIETY OF INTERNATIONAL LAW 


Acting upon the report of a committee appointed last year to consider 
additional types of membership, the American Society of International Law 
at its annual meeting held on May 1 last, established three new classes of 
membership—Contributing Members, Supporting Members, and Patrons. 
The regulations adopted by the Executive Council concerning each of these 
classes of membership are as follows: 


CONTRIBUTING MEMBERS 


1. On the nomination of two members in regular standing and upon 
payment of ten dollars dues for each year, any person may be elected by 
the Executive Council a contributing member. 

2. Any member of the Society heretofore elected may become a con- 
tributing member upon written notice to the Treasurer and payment of 
the annual sum of ten dollars if he has not yet paid his regular dues for 
the current year or five dollars if such dues have heretofore been paid. 

3. Contributing members shall be entitled to all the privileges of 
annual members. The holders of these memberships will be designated 
as such in the roster of members. 

4. Any contributing member may become an annual member upon 
written notice to the Treasurer before the expiration of the current year, 
and shall thereafter pay only the regular dues. 

5. Upon failure to pay dues for one year a contributing member may 
in the discretion of the Executive Council be suspended or droppedfrom 
membership. 


SUPPORTING MEMBERS 
The regulations regarding contributing members apply mutatis 
mutandis to supporting members except that the annual dues for the 
latter class are twenty-five dollars. 


PATRONS 

1. Upon payment of five thousand dollars or more, or upon filing with 
the Executive Council of satisfactory evidence establishing that the 
Society has been made the beneficiary of such a sum, any person eligible 
for annual membership and any member heretofore elected may be 
elected by the Executive Council a Patron of the Society and shall have 
the full privileges of life membership. The above-mentioned payment 
or evidence shall be in lieu of dues. 

2. A Patron of the Society shall continue to be indicated as such even 
after his death. 

3. As a token of its appreciation, the Society shall list the names of its 
Patrons in each issue of the AMERICAN JOURNAL OF INTERNATIONAL Law. 

4. Upon payment of five thousand dollars or more, or upon filing with 
the Executive Council of satisfactory evidence that the Society has been 
made the beneficiary of such a sum, the Executive Council may declare a 
deceased person to be a Patron of the Society posthumously. The 
name of such a person shall be included in the above-mentioned list 
under the heading “‘In Memoriam.”’ 
657 
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In calling attention to these new classes of membership the Secretary re- 
quests members who wish to avail themselves of the opportunity of becoming 
contributing or supporting members to notify him promptly. It is antici- 
pated that the response to this new opportunity to serve the Society will be 
widespread. 

A permanent Endowment Committee was appointed by the Executive 
Council for the purpose of securing patrons and subscriptions to the endow- 
ment fund. The members of the Committee are: Phanor J. Eder, George A. 
Finch, John Maktos, George Rublee, and Lester H. Woolsey. Members 
who wish to become patrons or to subscribe to the endowment fund are re- 
quested to communicate with any of the foregoing members of the Committee 
or with the Secretary. 

Our Society enjoys today its greatest opportunity to render intelligent 
service in the planning and organization of a law-governed world community 
of nations. With the united codperation of our entire membership we will 
meet this challenge. 

JAMES OLIVER Murpock 
Secretary 


DEATH OF DR. VIKTOR BRUNS 


Dr. Viktor Bruns, probably the leading German authority on international 
law, died in Kénigsberg, Germany, on September 22, 1943, at the early age of 
58. Personable, genial, learned and broad-gauged, he rendered exceptional 
service to legal education, to scholarship and to his profession. The son of a 
former Prime Minister of Wiirttemberg, and a member of a family distin- 
guished in the field of statecraft and jurisprudence, he came to international 
law through the channels of Roman and civillaw. In 1910, at the age of 26, 
he became associate professor of Roman law at Geneva, and probably there 
acquired that fluency in French which made him as expert a pleader in French 
asin German. From Geneva he was called to Berlin as associate professor 
in 1912, becoming a full professor in 1920. There in 1925 he founded the 
Institute of International Law and Foreign Public Law which will remain a 
monument to his scholarship, his initiative, his tact and his vision. Ata 
time when economic conditions were serious in Germany, he was able to 
persuade the Ministry of Education and the research foundation known as 
the Kaiser Wilhelm Gesellschaft to appropriate funds to enable him to 
establish the Institute which unofficially bears his name, and of which he 
became and remained the active Director. He was an important factor in 
bringing about the establishment of the parallel Institute for Private Inter- 
national Law and Foreign Private Law under the directorship of Professor 
Rabel. 

Beginning with a narrow circle of devoted students and disciples, he 
assembled over the years a library in international and comparative law con- 
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sidered among the best in Europe and gathered together a widening group 
of research workers from all parts of the world who were trained for vary- 
ing periods in public law and then took their places in the faculties and ad- 
ministrative agencies of Germany and other countries. Dr. Bruns planned 
and supervised with his able assistants an important body of research 
which has placed the world in his debt. Among the more notable publica- 
tions of the Institute are the Fontes Juris Gentium, including digests of the 
legal material to be found in the diplomatic archives of Europe, systemat- 
ically classified, known as the Digest of the Diplomatic Correspondence of 
the European States, 1856-1871 and 1871-1878, in seven volumes; a digest 
of the decisions and opinions of the Permanent Court of International 
Justice, 1922-1930; a digest of the decisions of national courts in the field of 
international law, of which only the volume for Germany (1879-1929) has 
appeared; a three volume collection of political treaties since 1920 and docu- 
ments of the League of Nations on the security question; the distinguished 
Zeitschrift fiir ausldndisches Gffentliches Recht und Vélkerrecht, which had 
reached volume 9 by 1940. ‘These publications often appeared in several 
languages and were equipped with meticulous scientific apparatus. 

Since only the best of Bruns’ students at Berlin University, as well as 
qualified scholars from other countries, were selected for the Institute, ‘“‘ grad- 
uation” therefrom with a favorable recommendation was a certificate of 
merit opening many doors on the Continent. Dr. Bruns’ vast administra- 
tive responsibility, in spite of a continuous struggle with poor health in his 
later years, did not prevent him from writing monographs, from contributing 
valuable articles to the Zeztschrift, or from acquiring among statesmen and 
academicians an exceptional reputation for mature scholarship and wisdom. 
His personality and equipment were such that he could step from his direc- 
torship or professorship into an arbitral litigation as counsel or judge with 
equal facility. His services for this exacting work were in constant demand. 
His four day argument before the Permanent Court of International Justice 
in the Austrian Customs Union case remains a recognized masterpiece of 
forensic advocacy. His briefs are models. He sat on many arbitral tribu- 
nals and had he been permitted by the German Government, after the death 
of Judge Schiicking, to become a candidate for a judgeship on the Permanent 
Court of International Justice, would undoubtedly have been elected. While 
he sought for his Institute detachment from all governmental influence, he 
nevertheless made the Institute available for legal studies, memoranda and 
opinions to the Foreign Office and other ministries in Germany and else- 
where, a service frequently invoked. His own opinions were many. Al- 
though never a member of the ‘‘ Party,” and revolted by much that offended 
his own elevated principles, he thought it best to carry on, keeping the 
Institute out of Party control and maintaining its high standards. This was 
no easy task. His manifold services, often without knowledge of the victim, 
to those banished or threatened with banishment, will probably never be 
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fully known. What will now happen to the great Institute which he founded 
and brought to such high estate is a matter of conjecture. While a man of 
extreme modesty, he must have regarded the Institute as the crowning 
achievement of his life. It is a pity that American foundations have failed 
to endow a similar educational research institute in this country. In the 
passing of Professor Bruns the world has lost one of its most constructive 
thinkers and doers. EpwIn BorcHarp. 


WORK OF THE INTERNATIONAL AND COMPARATIVE LAW SECTION OF THE 
AMERICAN BAR ASSOCIATION 

This war has greatly stimulated interest in international law, par- 
ticularly that of lawyers. Also there has grown an insistent demand for 
progress in this field. The American Bar Association responded by issuing 
various directives to its International and Comparative Law Section which 
were initiated by the Section itself. The international law side of the 
Section’s work has therefore received the greater emphasis this past year, 
although comparative law has not been neglected. 

From the standpoint of accomplishment this year’s work can best be re- 
viewed by considering the resolutions presented by the Section at the March 
meeting of the Association’s House of Delegates and the sequel to their 
adoption. 

An Effective International Order 
RESOLVED, That the American Bar Association endorses, as one of the 
primary war and peace objectives of the United Nations, agreement 
among such nations for the complete establishment and maintenance 


at the earliest possible moment of an effective international order among 
all nations based on law and the orderly administration of justice. 


This resolution precipitated the most spirited and lengthy debate of the 
entire session of the House of Delegates. Opposition centered upon the idea 
that ‘‘an effective international order’’ implied an endorsement of the League 
of Nations or its equivalent. Supporters of the resolution contended that 
this war will have been fought in vain unless it results in preventing future 
wars and that some kind of international order is essential to that desired 
result. This latter view prevailed. 

The Section has not attempted to devise a general world plan, for the 
House of Delegates at the s.me meeting adopted the report of its Special 
Committee on Correlation of Post-War Work wherein the Committee ex- 
pressed “‘the opinion . . . that the political, social and economic aspects 

. are foreign to the objects of the Organized Bar, even though many men 
and women of the profession in their individual capacities as citizens will feel 
free to engage in the study and attempted solution.” 

However, this Special Committee (of which the chairman of the Section 
was one of the three members who prepared the report) added “. . . it is 
pointed out that the lasting settlement of post-war conditions requires the 
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crystallization of public purpose upon sound and constructive objectives be- 
fore the end of the war; that the processes of education and leading which 
are now going on will, in all human probability, increase both in volume and 
effectiveness; that members of the profession and the public throughout the 
country are entitled to have the opinion of the organized bar as to the merits 
of resolutions and measures pending in the Congress, and upon the reports 
of such executive agencies as may have spoken or shall hereafter proceed in 
any manner with any branch of post-war planning; that, in view of the great 
and increasing number of private organizations and people now engaged upon 
the subject, it seems obvious that the bar either must offer its leadership 
in the legal and judicial administrative aspects of these activities or stand 
aside and permit the domain of its special preparation and experience to be 
occupied by less informed persons. Because it has not been willing to see 
this occur, your committee has adhered to the latter view.”’ 

Creation of a special committee to correlate post-war work was then 
recommended and it is believed that the activities of the Section will not be 
unduly curtailed. 


An International Judicial System 


Next, the Section proposed: 


RESOLVED, That the House of Delegates directs the Section of Inter- 
national and Comparative Law to study and report to this House an 
adequate post-war judicial system of permanent international courts which 
will provide for an accessible and continuous administration of justice. 


Although there was some opposition, the resolution was readily adopted. 
In compliance with this mandate a Section committee was appointed con- 
sisting of Amos J. Peaslee, Chairman, Frederic R. Coudert, John W. Davis, 
William C. Dennis, Manley O. Hudson, Robert H. Jackson, Howard S. 
LeRoy, William D. Mitchell, Roland S. Morris, George Wharton Pepper, 
Jackson H. Ralston and Stanley P. Smith. 

This committee presented to the Section at its August meeting in Chicago 
a unanimous but only tentative report. In the same connection Edgar 
Turlington had been requested to speak on “Post-war Judicial Organiza- 
tion” and did so, laying emphasis on the desirability of establishing a system 
of trial courts to deal with international claims. A resolution on the subject 
was then prepared by the Section Council for presentation to the House of 
Delegates, but it was determined that the entire matter should receive 
further consideration by the Section before the Association should make any 
further commitment. 


International Constitution and Bill of Rights 


The third resolution proposed by the Section was: 


RESOLVED, That the House of Delegates directs the Section of Inter- 
national and Comparative Law to study and report to this House the 
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fundamental principles, including a bill of rights, which are constitu- 
tional in character and which should be generally acceptable as a mini- 
mum for the preservation of international order and justice under law. 


Contrary to the recommendation of the Board of Governors of the 
Association, this resolution also carried. Difficulty was encountered by 
the Section Chairman in obtaining a chairman for a special committee to 
deal with this problem, hence no report on the subject was made at the 
August meeting. However, a discussion of the problem at the meeting was 
arranged for and Professor W. Percy Bordwell presented his plan for adapt- 
ing the United States Constitution to a world community. Judge Herbert 
F. Goodrich, on the other hand, though wholly sympathetic toward the 
world-wide expansion of American ideals, recognized practical difficulties 
in securing acceptance of what is termed in this country a bill of rights, 
even by our allies. 


International Law and Ocean Fisheries 


Without opposition, the following was adopted: 


RESOLVED, That the House of Delegates directs the Section of Inter- 
national and Comparative Law to study and report to this House prin- 
ciples which it may be desirable to incorporate into an appropriate 
treaty or treaties with the United Nations, and ultimately with all 
nations, to the end that the fisheries of the world may be conserved, 
and that the general principles recognizing acquired, historic, regional 
fishing rights and interests based upon custom and practice will be duly 
established; 

FuRTHER RESOLVED, That a copy of this resolution be forwarded to 
the Secretary of State and Secretary of the Interior. 


Difference of opinion exists within the Section concerning this subject. 
The war has emphasized the importance of fisheries as an essential natural 
food resource. Some members feel strongly that immediate and, if neces- 
sary, drastic unilateral action should be taken for the perpetuation of this 
resource. Others feel that the matter should be handled only through in- 
ternational negotiation. 

The House of Delegates in August through its chairman reaffirmed its 
attitude that something should be done about the matter. 


Punishment of War Criminals 


A resolution on this subject proposed by the Section was modified in ac- 
cordance with a recommendation of the Board of Governors and then 
adopted by the House of Delegates: 


Wuereas, The Hague Conventions and the acknowledged rules of 
Land and Naval Warfare prohibit treacherous and wanton action by 
belligerents; be it 
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RESOLVED, That the House of Delegates directs the Section of Inter- 
national and Comparative Law and such other sections and committees 
as the House of Delegates may determine, to study proposals as to 
procedures relating to the punishment of those who have violated the 
Hague Conventions and the acknowledged rules of Land and Naval 
Warfare and report to the House with recommendations. 


In conformity with this resolution a committee was appointed consisting 
of Edwin D. Dickinson, Chairman, George A. Finch, and Charles Cheney 
Hyde. The unanimous report of this committee presented at the Chicago 
meeting in August is of such importance in clarifying many misconceptions 
that it is presented in full as an appendix to this review. 


Freedom of the Air 


The Committee on Transportation and Communications presented by re- 
quest a resolution concerning the loose use of the phrase “‘freedom of the 
air” as if the air over a nation’s territory were equivalent to the open sea. 
As the Association has a standing Committee on Aeronautics the matter was 
referred to the joint consideration of that Committee and the Section. 


Inter-American Bar Association 


The Section took a prominent part in the formation of the Inter-American 
Bar Association and has actively continued its interest. Section members 
William Roy Vallance and William Cattron Rigby are respectively Secretary 
General and Treasurer of the Association. The Association meeting in 
Brazil, in August, 1943, was attended by Mr. Vallance as well as by George 
M. Morris, then President of the American Bar Association, and Mitchell B. 
Carroll, elected Chairman of the Section for the year 1943-1944. It is 
believed that the Inter-American Bar Association renders valuable service 
in promoting acquaintance and coéperation among the lawyers of this 
hemisphere as well as in other ways.! 

Epwarp A. ALLEN, Chairman 


APPENDIX 
Report of the Subcommittee on the Trial and Punishment of War Criminals 


Your subcommittee appointed to examine and report upon this subject 
has given the assignment consideration and begs leave to report as follows: 

Responsible leaders of the United Nations have charged the forces of the 
Axis powers with war crimes and have announced their intention to punish, 
‘through the channel of organized justice,’ those guilty of or responsible for 
such crimes, ‘‘ whether they have ordered them, perpetrated them or partic- 
ipated in them.’”’ The Axis has been warned that war criminals will be 
required to ‘‘stand in courts of law in the very countries which they are now 
oppressing and answer for their acts.”’ 


1The remaining portions of the report, dealing mainly with organization matters, are 
omitted. The following officers were elected for the ensuing year: Chairman, Mitchell B. 
Carroll; Vice-Chairman, Major Willard B. Cowles; Secretary, Edgar Turlington. 
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Whatever shape this project may ultimately take, it is of the utmost im- 
portance that punishment be administered ‘“‘through the channel of or- 
ganized justice.”’ In the present report your subcommittee attempts no 
more than a brief statement of some of the principal problems and of sugges- 
tions for their solution. 

1. The problem of most immediate urgency, and one basic to the entire 
project, is the assembling of evidence. Justice cannot operate on the basis 
of mere hunch or vague charges of atrocities. The work of assembling, 
appraising, and organizing the evidence can and must be done now. It is 
vital that this work be done accurately, comprehensively, and expeditiously. 
Both military and civilian officials of the United Nations in a position to 
obtain evidence should be carefully instructed to record and report in authen- 
tic detail concerning the place, time, and nature of alleged wrongful acts, the 
identity of alleged wrongdoers, the identity of injured persons, the identity 
and availability of possible witnesses, the preparation and preservation of 
adequate records, etc. Procedures for recording and reporting should be as 
nearly uniform as may be practicable. No pertinent item of apparent au- 
thenticity should be overlooked. It is assumed that this vital work will go 
forward under the supervision of and in response to encouragement from the 
United Nations Commission. Unless this work is done thoroughly and well, 
the entire project may be frustrated. 

2. On the basis of the evidence which is being assembled and assessed, it 
will be necessary to determine with considerable precision the categories of 
wrongdoers who are to be charged and tried. Mere dragnet procedures are 
rarely satisfactory and will certainly serve no useful purpose in the present 
circumstances. ‘The plea of superior orders or of justified retaliation should 
not be permitted to establish broad immunities and the restricted operation 
of such pleas should be anticipated and carefully defined. It will be well to 
concentrate upon the more heinous offenses and upon those who can be shown 
to have been substantially responsible therefor. This implies considerable 
selectivity in the determination of categories. Efforts should be directed 
toward the successful prosecution of the more serious offenders rather than 
toward the mere prosecution of large numbers. It should be ever in mind 
that the objective is not revenge but vindication of the processes of organized 
justice. 

3. As the various types of evidence are assembled and the categories of 
offenses determined, it will be necessary to anticipate problems likely to arise 
in connection with the rendition of offenders. In anticipation of the un- 
conditional surrender of the Axis powers, the procedures of demand and 
rendition should be precisely and uniformly established. It is certain that 
efforts will be made to facilitate escape and frustrate rendition. Such efforts 
should be anticipated and forestalled. Simple, uniform, and expeditious 
procedures should be in readiness and should be vigorously executed with 
such measures of force as may be required. The problems of refuge in third 
states should also be anticipated and the United Nations should be in agree- 
ment with respect to limitations upon efforts to obtain asylum and with 
respect to the measures which will be taken where an ill-founded right to 
give asylum is asserted. A clear and firm statement in anticipation of the 
event is obviously desirable. 

4. With the evidence assembled, the offenses determined, and the offenders 
surrendered, it will be necessary to agree upon the tribunals which are to try 
the offenders. Problems will arise with respect to the nature, constitution, 
place of sitting, jurisdiction, and procedure of such tribunals. The Axis has 
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been warned that offenders will be required to stand trial ‘‘in courts of law 
in the very countries which they are now oppressing.”’ The warning is well 
conceived and significant. It would appear to negative the idea that inter- 
national courts need be specially constituted to conduct the trials. Most of 
the more heinous offenses have been committed in territories of one or an- 
other of the United Nations, against the security of the United Nations, or 
against nationals of the United Nations. If the trials are conducted, at least 
in the first instance, before civil or military courts of the United Nations, we 
shall have the advantages of experienced tribunals, constituted of experi- 
enced personnel, having authority by virtue of the place of the wrongful acts 
or the objects of the wrongs committed, and equipped at the outset with 
established legal procedures. With such resources available, we may well 
restrain the impulse to set up tribunals ad hoe for a special and limited pur- 
pose. In the interest of uniformity, however, and as a safeguard against 
excessive judgments inspired by the bitterness which total war has naturally 
engendered, consideration may well be given the suggestion that the United 
Nations agree to constitute a single international tribunal ad hoe which 
should be authorized to undertake advisory review upon sufficient showing 
of excessive penalty or of error of fact or law which has resulted in manifest 
injustice. 

5. It is apparent that trial ‘‘in courts of law”’ and ‘‘through the channel of 
organized justice’? means trial according to law. The resources of inter- 
national law are at hand and trials should be had pursuant thereto. It has 
long been an accepted principle of international law that a belligerent may 
punish with appropriate penalties members of the enemy forces within its 
custody who have violated the laws and customs of war. In some measure 
such laws and customs have been reduced to conventional agreement, as in 
the rules annexed to the Hague Convention Concerning the Laws and Cus- 
toms of War on Land. The principles of criminal law generally accepted 
among civilized nations are also a proper source of international law. If 
doubts arise, there should be prompt agreement upon a restatement of what 
the pertinent law has been and the procedures and penalties which it permits. 
Caution should be exercised to exclude anything which may fairly be de- 
nounced as legislation after the event. As previously emphasized, the aim 
must be vindication of law and justice and not mere revenge. 

6. Since experience with procedures of this kind has hitherto been frag- 
mentary and relatively unsatisfactory, and in view of the importance of 
maintaining all procedures undertaken on a high and humane level, it may be 
desirable that the United Nations agree in advance on certain general prin- 
ciples governing the penalties to be imposed. Obviously the penalties should 
be determined with due regard for the enormity of the offense and the re- 
sponsibility of the offender. Unification of penalties through the device of 
advisory review, as suggested in paragraph 4, supra, may provide a useful 
safeguard, but it will avoid misunderstanding and inspire confidence if 
agreement on essentials can be announced before the proceedings are in- 
stituted. Within broad lines and without attempting to prejudge cases, 
this should become possible as soon as the vital work of assembling the 
evidence is sufficiently advanced. 

7. As repeatedly emphasized throughout this report, the trial and punish- 
ment of war criminals should be before civil or military courts of law, should 
be conducted according to law, and should have as its primary purpose the 
vindication of the rule of law to which the United Nations are committed. 
As regards the element of intent, broadly conceived, there should be no 
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difficulty. The Axis leaders have long since warned us of the kind of war 
which they intended to wage. Formalized vengeance can bring only an 
ephemeral satisfaction, with every probability of ultimate regret; but vin- 
dication of law through legal processes may contribute substantially to the 
reéstablishment of order and decency in international relations. 
Respectfully submitted, 
IDWIN D. Dickinson, Chairman 

GEORGE A. FINCH 

CHARLES CHENEY HyprE 
July 20, 1943 


INTER-AMERICAN BAR ASSOCIATION HOLDS INTERESTING MEETING AT RIO DE JANEIRO 


Lawyers from nearly all of the nations of this hemisphere assembled in 
Rio de Janeiro from August 7 to 12, 1943, for the Second Conference of the 
Inter-American Bar Association. The war which has been devastating 
Europe was reflected in the seriousness with which the delegates met and dis- 
cussed war aims, hemispheric solidarity for the Americas, the punishment of 
war criminals, the judicial settlement of international disputes, the frame- 
work for a post-war world in which peace would be assured by international 
cooperation, and similar problems. The delegates were also strongly im- 
pressed with the importance of aérial warfare, and the status of aviation in 
the post-war world, since practically all of them arrived at Rio by airplane. 

The enthusiasm with which the Brazilians welcomed their visitors was 
unbounded and the spirit of hospitality which was shown to the visiting 
lawyers reémphasized the well-deserved reputation of the Brazilians for 
making their guests both feel welcome and likewise desire to postpone their 
departure as much as possible. The Brazilian Government, members of the 
Cabinet, the Courts, and of the Brazilian Bar Association provided recep- 
tions, luncheons, dinners and entertainment to such an extent that the del- 
egates carried away a feeling of warm friendship and fellowship for their 
hosts. 

The work of the Conference was carried on by nineteen Committees, 
which dealt with the subjects of an Inter-American Academy of International 
and Comparative Law to be established at Havana, Cuba; Immigration, 
Nationality, and Naturalization Laws; Patents, Trademarks, and Copyright; 
the Law of Trusts and Trustees; the Civil Status of Persons; Taxation; Ad- 
ministrative Law and Procedure; Customs Law; Commerical Treaties; Legal 
Education; Comparative Constitutional Law; Aviation, Telecommunica- 
tions, Maritime and Highway Transportation; Industrial, Economic, and 
Social Legislation; Penal Law and Procedure; Fisheries; and Post-War 


Problems. 
As a result of meetings of these Committees, approximately 120 resolutions 


1 For report on First Conference see ‘The Lawyers of America Meet at Habana,” in 75 
Pan-American Bulletin 402; for report on November, 1942, meeting of Council see “ Post- 
War Plans of the Inter-American Bar Association,’ this JouRNAL, Vol. 37, p. 106. 
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were drafted, and at the closing session they were adopted by a majority of 
the delegates, reservations being made, however, by the delegates from 
Argentina, Bolivia, Canada, Chile, the United States, and the Dominican 
Republic. These resolutions will be prepared in the four official languages 
of the Conference, namely, Portuguese, English, Spanish, and French. 

Among the resolutions considered most important were those adopted 
by the Committee on Post-War Problems, under the chairmanship of Dr. 
Raoul Fernandez, who was formerly an active representative of Brazil in the 
League of Nations. These resolutions include a reeommendation with re- 
spect to post-war international organization which is similar to the resolu- 
tion adopted by the House of Delegates of the American Bar Association at 
its Chicago meeting in March, 1943.2. This resolution reads as follows: 


Resolution No. 4: 


‘““RESOLVED, that the Inter-American Bar Association endorses as 
a primary peace objective the establishment and maintenance, at the 
earliest possible moment, of a universal international system, with 
judicial, legislative and executive functions based on moral and juridical 
principles and on the internal experience of all nations and adapted to 
the requirements and limitations of international codperation.” 


Other resolutions adopted by this committee * recommended the preparation 
of a “draft declaration of the rights and duties of man,”’ that education and 
instruction along democratic lines should be taught as it was ‘‘the rdéle of 
educators and professors to create and encourage in the minds of youth a 
fervent love for democracy’’; uniformity in penal codes; measures to bring 
about the execution of arbitral decisions; and the reéstablishment of the 
Permanent Court of International Justice. 

Among the official guests of the Brazilian Government who a.tended the 
Conference especially in recognition of the 100th anniversary of the founding 
of the Brazilian Bar Association, on August 7, 1843, were Carlos Alberto 
Novaa, Chief Justice of Chile, and Dr. Julio Guani, Chief Justice of Uruguay. 

Throughout the Conference the Brazilian delegates were very active in 
their participation in the meetings of the committees and in making their vis- 
itors feel welcome in their beautiful city. The President of the Association, 
Dr. Edmundo de Miranda Jord4o, was especially thoughtful and gifted in 
presiding on numerous occasions, and aided greatly in promoting a friendly 
spirit among the delegates. Dr. Levi Carneiro, President of the Brazilian 
Organizing Committee, and Dr. Oswaldo Trigueiro, Secretary of that Com- 
mittee, worked tirelessly in the organization of the Conference. 

The Conference accepted the invitation received from the President of 
the Barra Mexicana to hold the next meeting in Mexico City. Lic. Carlos 
Sanchez Mejorada, President of the Barra Mexicana, was elected as the new 

#29, American Bar Association Journal 248. 


* Resolutions printed at the end of this Note. Professor Charles G. Fenwick sat on the 
Committee as a representative of the American Society of International Law. 
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President of the Association, and Dr. Edmundo de Miranda Jordéo was 
elected an Honorary President, in recognition of his services to the Association. 


Roy VALLANCE 


Annex: Resolutions of the Committee on Post-War Problems. 
Resolution No. 1: 


. The Second Conference of the Inter-American Bar Association applauds 
the effort represented by the Preliminary Recommendations on Post- 
War Problems drafted by the Inter-American Juridical Committee. 

. The Second Conference of the Inter-American Bar Association recom- 
mends to the jurists of America, and particularly to their National Bar 
Associations that, in carrying out the democratic work of educating 
and developing public opinion, they express to the Governments of 
their respective countries their desire that the latter should take into 
consideration, in so far as possible, the principles embodied in the 
above-mentioned Recommendation. 


Resolution No. 2: 


. Instead of insisting without modification upon the so-called ‘jus 
puniendi,” giving rise to conflicts of jurisdiction, each State shall give 
such aid as may be requested of it by any other State in the interest 
of the prevention of territorial or international crimes. The State 
of which such request shall be made reserves the right to refuse such 
request in a case involving a political crime. 

. The movement toward the unification of penal law and the uniformity 
of the provisions of the penal codes of the American countries, which 
is already in progress, should be encouraged. 

. International crimes shall continue to be defined by the respective 
national codes, and the American States shall endeavor, by means of 
conventions and treaties, to repress effectively such crimes. 


Resolution No. 3: 


. The Conference considers necessary the declaration by the international 
community of the rights and duties of man which characterize de- 
mocracy. 

. Recommends that the Inter-American Bar Association prepare a 
draft declaration of the rights and duties of man to be taken up at 
the next Conference. 


Resolution No. 4: quoted above in text. 
Resolution No. 6: 


RESOLVED, that in order to maintain peace, law and justice in the post- 
war world, it is indispensable, in addition to establishing juridical and 
economic formulas, to plan education and instruction along democratic 
lines, it being the réle of educators and professors to create and en- 
courage in the minds of youth a fervent love for democracy. 


Resolution No. 6: 


ReEso.ves to proclaim the propriety of encouraging, by all possible 
means, the unity of America and of supporting the effort of the United 
Nations to achieve the triumph of justice, the maintenance of democ- 
racy and the integrity of moral principles which insure order within the 
framework of liberty. 
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Resolution No. 7: 


1. The execution of judicial or arbitral sentences should be guaranteed 
by economic and financial sanctions, and eventually by means of force, 
applied by the community of nations or with its authorization. How- 
ever, this compulsory execution should not threaten the territorial in- 
tegrity or the political independence of the State committed thereto. 

2. In practice, the use of these measures postulates an adequate organiza- 
tion of international society, equipped with the appropriate means of 
guaranteeing obedience to the law and respect for the decisions of jus- 
tice. 


Resolution No. 8: 


1. The Permanent Court of International Justice should be maintained 
with the modifications necessary to adapt its statute to changed cir- 
cumstances and to the exigencies of the international community. In 
particular, there should be preserved in its organization, as at present, 
the fundamental democratic principle of judicial independence and of 
the separation of the judicial, legislative and executive branches; 

2. The Permanent Court of Arbitration should be maintained; 

3. The Jurisdiction of the Permanent Court of International Justice and 
of the arbitral tribunals should be broadened: 

a) by the submission of all States to the international judicial power 
and by the extension of the time limit placed upon certain cases sub- 
mitted to the compulsory jurisdiction of the Permanent Court of 
International Justice, which may have expired in the course of the 
present war; 

b) by making the Court accessible, not only to States and certain na- 
tional groups, as at present, but also to individuals when their 
fundamental rights have been violated by States: since the ultimate 
aim of international law, as of all legislation, consists (or should con- 
sist) of the organized protection of the rights of man; 

c) by the more exact drafting of positive international law to correct 
its lacunae and defects: the rules of law should be precise, in order 
to render litigation less arbitrary and to inspire the confidence of 
the litigants; and should cover subjects which transcend the exclu- 
sive interest of the State, thus removing such subjects from the dis- 
cretionary judgment of domestic legislation and making them 
susceptible of international judicial decision; 

d) last but not least, by the organization of international society under 
the regime of law:—justice, as history has proved, is inseparable 
from a solidly-established social order. 


INTERNATIONAL LAW MEETING IN ENGLAND 


According to The Times, London, of July 13, an international law meeting 
| § was held in that city on July 10-12 past which must be of signal interest to 
i @ all students and friends of international law in this country and elsewhere. 

According to report the meeting was held under the joint auspices of the 
Institut de Droit International, the International Law Association, the Gro- 
tius Society, and the Allied University Professors’ Association, Sir Cecil 
Hurst presiding and Professor Henri Rolin acting as Vice President. Reso- 
lutions were debated dealing with the following subjects: (1) The extent to 
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which military occupation can create a valid title of acquisition of rights 
transferable outside an occupied country and in that of the occupant; (2) 
Conditions and methods of recognition of governments; (3) Prohibition of 
war by international law; (4) Settlement of international disputes, including 
peaceful change. Resolutions were adopted on the first two topics but it was 
found impossible to complete agreed texts dealing with the last two. Fur- 
ther meeting of the conference was envisaged to continue the discussions. 

With respect to recognition of new governments the conference took the 
third point of the Atlantic Charter (right of all peoples to choose the form of 
their own governments) as a basis, and recommended that the United Na- 
tions exert their influence in the direction of improvement of existing inter- 
national law and practice concerning recognition. Provisional recognition of 
a de facto government was envisaged, provided the latter “‘is not put into 
power by or dependent upon a foreign government.” De jure recognition 
should depend upon “general acquiescence of the people”—possibly con- 
firmation ex post facto. A new government recognized de jure by a certain 
number of states should be allowed to apply for general recognition before an 
“international authority having competence for that purpose, the decision 
of which shall be binding on all states.’”” Withdrawal of recognition should 
also be allowed on application to the same authority, with similar general 
effect. The question of recognition, according to M. Rolin, must no longer 
be a mere football of politics and must be placed upon a level of collective 
action. 

The mere fact that such a meeting was held, under such auspices, is most 
encouraging, of course. That the participants dared to attack problems of 
such acute interest for the present and immediate future is also encouraging. 
That agreement was not found possible on the last two topics, topics which 
might bave been thought to be well on their way to agreed settlement, is 
slightly alarming. Perhaps it is not entirely premature to suggest that inter- 
national lawyers and diplomats will prolong their inability—or their refusal 
—to agree on such matters, in the manner of the 1930’s, only at the peril of 
their own professions and at the tragic expense of international order and 


progress. 


PitMAN B. 
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CHRONICLE OF INTERNATIONAL EVENTS 


For THE Periop May 16-Avaust 15, 1943 


(Including earlier events not previously noted) 


WITH REFERENCES 


Abbreviations: B. J. N., Bulletin of International News; C. S. Monitor, Christian Science 
Monitor; Cmd., Great Britain, Parliamentary papers; Cong. Rec., Congressional Record; 
D. S. B., Department of State Bulletin (replacing Treaty Information Bulletin and Press 
Releases); Ex. Agr. Ser., U. S. Executive Agreement Series; G. B. T. S., Great Britain 
Treaty Series; L. N. 7. S., League of Nations Treaty Series; P. A. U., Pan American Union 
Bulletin; U. S. T. S., U. S. Treaty Series. 


May, 1943 

12 Soviet Russia. Foreign Commissar sent to all Ambassadors in Moscow a note, 
accusing Germany of organizing a slave trade in Soviet citizens taken forcibly 
from Russia. B. J. N., May 29, 1943, p. 511. 


14 Unitep States—VENEZUELA. Exchanged notes at Caracas relating to the develop- 
ment of foodstuffs production in Venezuela. D.S. B., June 5, 1943, p. 501. 


15/June 10 ComMmuNIsT INTERNATIONAL. The Presidium of the Executive Committee 
of the Comintern at a meeting in Moscow on May 15 decided to propose dissolu- 
tion of the organization, thus leaving the separate groups to adapt their programs 
and political activities to the conditions in the various countries where they exist. 
N.Y. Times, May 23, 1943, p. 1. Text of resolution: p. 30; London Times, May 
25, 1943, p.3. Dissolution was completed June 10 when the Executive Committee 
announced that sections in 30 nations had approved unanimously the decision to 
disband. WN. Y. Times, June 11, 1943, p. 3. 


18 Curna (Nanking)—FrRance (Vichy). Tokyo radio announced signature of an agree- 
ment for ‘‘retrocession of exclusive French concessions” in China. NV. Y. Times, 
May 19, 1943, p. 4. The Chinese Government (Chungking) declared the agree- 
ment for the transfer to the Nanking Government of French rights was a violation 
of internatioal law, and asserted that the treaties granting extraterritorial rights to 
China were no longer binding. B. J. N., May 29, 1943, p. 494. 


18-June 8 Foop CoNFERENCE. United Nations Conference on Food and Agriculture 
opened at Hot Springs, Va., May 18 with representatives present from 45 countries. 
N. Y. Times, May 19, 1943, p. 1. Agenda: D. S. B., May 1, 1943, pp. 388-389. 
United States and Chinese delegates proposed creation of an interim commission 
to carry on the work of the conference and to make plans for a permanent group to 
consider food and agricultural problems. Text of United States proposal: N. Y. 
Times, May 26, 1943, p. 17. Post-war program offered by French delegation: 
N. Y. Times, May 30, 1943, p. 20. The Conference closed June 3 with adoption 
of a declaration of principles and 30 resolutions, charging the governments with the 
responsibility for promoting agricultural and food distribution programs. Official 
summary: N. Y. Times, June 4, 1943, p. 15; D. S. B., June 5, 1948, pp. 497-500. 
Final Act and section reports: Dept. of State. Conference Ser. No. 52; D. S. B., 
June 19, 1943, pp. 546-572. 


18 War Deciarations. Table showing severances of diplomatic relations, declarations 
of war, and adherences to the United Nations Declaration (American Republics 
only) to May 18, 1943. P. A. U., August, 1943, p. 448. 
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20 AMERICAN-MExICAN CLamms Commission. Edwin D. Dickinson sworn in as Gen- 
eral Counsel of the Commission, having been appointed pursuant to the terms of the 
“Settlement of Mexican Claims Act of 1942.” D.S. B., May 22, 1943, p. 457. 


20 Cuina—GreEAT Britain. Exchanged ratifications at Chungking of the treaty for 
the relinquishment of extraterritorial rights in China, signed Jan. 11, 1943. 
D. 8S. B., May 22, 1943, p. 458; N. Y. Times, May 21, 1943, p. 4; London Times, 
May 21, 1943, p. 4. 

20/24 Curina—UnitTep Srates. Exchanged ratifications at Washington of the treaty for 
the relinquishment of extraterritorial rights in China, signed Jan. 11, 1943. D. S. B., 
May 22, 1943, p. 458; N. Y. Times, May 21, 1943, p. 4. It was proclaimed by 
President Roosevelt on May 24. D.S. B., May 29, 1943, p. 475. 

21 Cutna—UNnITeEp States. Effected agreement by exchange of notes at Chungking 
regarding jurisdiction over criminal offenses by armed forces. Texts of Chinese 
statement and notes: D. S. B., Aug. 21, 1948, pp. 114-116. 


23 Anti-Communist Pact. German broadcasts stated the Anti-Communist Pact will 
retain full validity, despite decision to dissolve the Comintern. N. Y. Times, 
May 24, 1943, p. 1. 

24 Brazit—UnirTep States. Exchanged notes at Washington in regard to the re- 
ciprocal application to Brazilian citizens in the United States of the Selective 
Training and Service Act of 1940, as amended. Texts: D. S. B., June 12, 1943, pp. 
528-530; Ex. Agr. Ser. No. 327. 

25 Mexico—Unirep States. Inaugural session of the Mexico-United States commis- 
sion of experts to formulate a program for economic coéperation between the two 
governments took place at Washington. Work will be terminated at the end of 30 
days. D.S. B., May 29, 1943, p. 473. 

31 Ex SaLvADOR—UNITED Srates. Exchanged notes at Washington in regard to the 
reciprocal application to Salvadoran citizens in the United States of the Selective 
Training and Service Act of 1940, as amended. Texts: D.S. B., June 12, 1943, pp. 
531-534; Ex. Agr. Ser. No. 325. 


31 Sare Conpuct. The safe conduct granted to Greek ships working for Switzerland 
was withdrawn by Germany. B. J. N., June 12, 1948, p. 541. 


31-June 22 Frencu Unity. A governing body for France was created at Algiers, under 
the joint presidency of Generals Giraud and de Gaulle. Seven members of the Com- 
mittee took office, leaving two places vacant. N.Y. Times, June 1, 1948, pp. 1, 4. 
The French Committee of National Liberation was formally established on June 3 
at Algiers in order to pursue the war on the Allies’ side. London Times, June 4, 
1943, p. 4; N. Y. Times, June 4, 1943, p.1. Statement of policy: p. 3. The Com- 
mittee officially announced on June 7 the formation of a cabinet of 14 members to 
act as the governing agency until a provisional government can be established. 
N. Y. Times, June 8, 1948, p. 1. Personnel: p. 4. The Committee decided that 
Gen. Giraud should retain command of the French armies in North Africa, Gen. 
de Gaulle to continue as commander of all French forces elsewhere in the Empire. 
N. Y. Times, June 23, 1943, p. 5. 


June, 1943 
1/16 Mexico—Unirep States. Exchanged ratifications on June 1 at Mexico City of the 
consular convention, signed August 12,1942. D.S.B., June 5, 1943, p. 501. Pro- 
claimed June 16 by President Roosevelt. To be in force on and after July 1, 1943. 
D. S. B., June 19, 1943, p. 545. 


4 AFGHANISTAN—UNITED Srates. First Afghan Minister presented his letters of 
credence. D.S. B., June 5, 1943, p. 495. 
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4 GERMANY—SWEDEN. German reply to Swedish protest against anchored German 
mines in Swedish territorial waters denied laying minefields, expressed regret and 
offered to help sweep for the mines. B. J. N., June 12, 1943, p. 542. 


4-7 ArcGeEenTINA. Argentine troops, under Gen. Arturo Rawson led a revolt which caused 
President Castillo to flee with his ministers. General Rawson became head of a 
provisional military government, and declared martial law throughout Argentina. 
N. Y. Times, June 5, 1943, p.1. President Castillo resigned and General Rawson 
became President June 5. N.Y. Times, June 6, 1943, p. 1. The new revolution- 
ary government decreed the dissolution of the Congress on June 6. WN. Y. Times, 
June 7, 1943, p. 1. General Pedro Ramirez became President on June 7. WN. Y. 
Times, June 8, 1943, p. 1. 


7-22 FRENcH CoMMITTEE OF NATIONAL LIBERATION RECOGNITION. Recognition granted 
by Luxembourg, Belgium, Yugoslavia, Czechoslovakia and Poland. WN. Y. Times, 
Aug. 30, 1943, p. 3. Greek Government-in-exile announced its recognition July 
22. B. JI. N., Aug. 7, 1943, p. 708. 


8 LisERIA—UnITeEp States. Exchanged notes and signed lend-lease agreement in 
New York City. N. Y. Times, June 9, 1943, p. 15. Texts: D. S. B., June 12, 
1943, pp. 515-518; Ex. Agr. Ser. No. 234; United Nations Review (New York), July 
15, 1943, pp. 308-309. 


8 Porson Gas. At his press conference President Roosevelt stated that the use of gas 
by any nation against one of the United Nations would result in retaliatory like use 
by the United Nations. Text of statement: N. Y. Times, June 9, 1943, p. 3; 
D. S. B., June 12, 1943, p. 507. 


9/10 Paracuay—UntrTep States. President Higinio Morinigo arrived in Washington 
on June 9 and addressed the Congress next day. Address: Cong. Record (daily) 
June 10, 1943, pp. 5685-5686. 


9-15 ARGENTINE Recognition. Granted by the following countries: June 9—Brazil, 
Chile, Bolivia, Paraguay. N.Y. Times, June 10, 1943, p.7. June 10—Germany, 
Italy, Spain. N. Y. Times, June 11, 1943, p. 4. Uruguay and Peru. N. Y. 
Times, June 12, 1943, p. 5. June 11—United States, Great Britain, Japan, 
Mexico, Canada, Hungary, Sweden, Poland, Bulgaria, Colombia, Venezuela, 
Nicaragua, Ecuador, Greece, The Netherlands, Dominican Republic, Panama, 
Honduras, Belgium (in exile), France (Vichy), the Vatican. N. Y. Times, June 
12, 1943, p. 5. June 12—El Salvador. N. Y. Times, June 15, 19438, p. 6. June 
15—Cuba. D.S. B., June 12, 1943, p. 520. 


9-August 13 FrRenca ComMMITTEE oF NaTIONAL LIBERATION ReEcoaniTIoN. The fol- 
lowing countries announced recognition of the Committee: Uruguay, June 9; 
Netherlands, July 6; Cuba, Aug. 13. N.Y. Times, June 10, July 7, Aug. 14, 1943, 
pp. 4, 3 and 3. 


10 Wark RELIEF AND REHABILITATION. United States Department of State announced 
that a draft agreement for a United Nations relief and rehabilitation administration 
has been submitted to the United Nations and the 11 nations associated with them 
for their consideration. N. Y. Times, June 11, 1943, pp. 1,9. Text: D. S. B., 
June 12, 1943, pp. 524-527; London Times, June 11, 1943, p. 3. 


11 Soviet Russta—UNirTeEp Srates. Ina message to Secretary of State Hull, Foreign 
Commissar Molotov assured the United States that Anglo-American-Russian 
cooperation will be extended in the postwar period. N. Y. Times, June 12, 1943, 
p. 4. Text, together with Secretary Hull’s reply: D. S. B., June 12, 1943, p. 514. 


14 NETHERLANDS (in exile)—Unirep States. Effected agreement by exchange of notes 
at Washington, supplementing the lend-lease agreement, signed in Washington, 
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July 8, 1942. Texts of notes: D. S. B., June 26, 1948, pp. 594-595; Ex. Agr. Ser., 
No. 326. 

15 FINLAND—UNITED States. Finland resumed payment on its war debt by its pay- 
ment of $168,945. N. Y. Times, June 16, 1943, p. 1. 


15 France (Vichy)—Tourkery. Turkey recalled its Ambassador. N. Y. Times, June 
18, 1943, p. 4. 


16 Potanp—Soviet Russia. Premier Stalin promised that Russia will do everything 
possible to aid in the creation of a strong and independent Poland, according to a 
broadcast address, made at a conference of Polish patriots. N. Y. Times, June 
17, 1943, p. 3. 


19 Axis Powers—Co.tomsBia. A Colombian executive decree empowered the Govern- 
ment to attach and dispose of all Axis properties when required for the common 
good or national security. NW. Y. Times, June 20, 1943, p. 7. 


22 Sovret Russia. On the second anniversary of Russo-German war, a special com- 
muniqué asked a second front in 1943. N. Y. Times, June 22, 1943, p. 1. Ex- 
cerpts: p. 8. 

23 CoLtomBia—UniTEep Sratres. Exchanged ratifications at Washington of the sup- 
plementary extradition convention, signed at Bogota, Sept. 9, 1940. D.S. B., 
June 26, 1943, pp. 600-601. 


23 Press INTERNATIONALE. Met in Vienna and was attended by delegates from 
Hungary, Rumania, Bulgaria, Croatia, Slovakia, Norway and other occupied 
countries. Organized by Goebbels. B. J. N., July 10, 1943, p. 619. 


28 Bouivia—Brazit. Announced trade agreements, by one of which a free zone was 
created at Santos, Brazil. Another provided for creation of a commission to 
study a formula whereby Brazil would cede to Bolivia the port of Aurora, near 
the mouth of the Paraguay River. Brazil would be compensated by territory 
elsewhere along the frontier. N. Y. Times, June 29, 1943, p. 4. 


29 War Criuzs. Appointment of Herbert C. Pell as United States representative on 
the United Nations Commission for the Investigation of War Crimes was an- 
nounced. D.S. B., July 3, 1943, p. 3. 


July, 1943 
2/30 Buacxuist. Department of State issued cumulative supplements nos. 3 and 4. 
Dept. of State Publications, Nos. 1952 and 1968. 


5 JAPAN—THAILAND. Japanese radio announced Japan had “ceded” 6 states of 
Malaya and Burma to Thailand. N. Y. Times, July 6, 1943, p. 4; B. J. N., July 
10, 1943, p. 639. 


5 Huneary—Tourkey. Signed trade agreement. B. I. N., July 10, 1943, p. 638. 


7/13 Martinique. French Committee of National Liberation named Henri Hoppenot 
as a delegate to negotiate the return of Martinique and Guadeloupe to the Empire. 
Brig. Gen. Jacomy was appointed to command French military forces in the 
Antilles and French Guiana. N. Y. Times, July 8, 1943, p. 7. On July 13 
Monsieur Hoppenot was appointed governor of the French Antilles. D. S. B., 
July 17, 1943, p. 32. 

Q Great Brirain—Mexico. Published agreement, exempting nationals of each 
country from service in the other’s military forces. N. Y. Times, July 10, 1943, 
p. 6. 

10 UniTep States—Vartican. Text of President Roosevelt’s note to Pope Pius, re- 
leased from the White House, giving assurance of all possible respect for churches 
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and religious institutions in Italy and the neutral status of Vatican City and its 
domains throughout Italy: N. Y. Times, July 11, 1948, p. 5. 

14 Mexico—Unitep Srates. Mexico made first payment since 1928 on its external 
debt, held in the United States, under the terms of the agreement ratified Dec. 
29 last by the Mexican Congress. N. Y. Times, July 15, 1943, p. 32; P. A. U., 
Aug. 1943, p. 467. 

15 Unirep Nations InTteRm™ Commission ON Foop AND AGRICULTURE. Inaugural 
session convened at the Pan American Union. Delegates and addresses: D. S. B., 
July 17, 1943, p. 33-38. Officers elected and committees: D. S. B., July 24, 
1943, p. 52. 

16 Great Brirarin—ITaLy—UnitTep States. Churchill and Roosevelt sent joint 
message urging the Italian people to capitulate. Text: N. Y. Times, July 17, 1948, 
p. 2; D. S. B., July 17, 1943, p. 27-28. 

17 MeExIcaN-AMERICAN COMMISSION FOR COOPERATION. Issued report. 
Text: D. S. B., July 17, 1943, pp. 40-46. 


19 Canapa—Unitep States. By exchange of notes effected an agreement for naming 
the highway from Dawson Creek to Fairbanks the Alaska highway. Text: 
D. S. B., July 24, 1948, p. 538-54; Hx. Agr. Ser. No. 331. 


19-31 Pan AMERICAN PuysicaL EpucatTion Conargss. First Congress was held at Rio de 
Janeiro. Due to transportation problems no delegation was present from the 
United States, although American Army and Navy officers and Ambassador Caf- 
fery attended in an unofficial capacity. D.S. B., Aug. 21, 1943, p. 113. 

25/28 Iraty. Mussolini and Cabinet resigned. N. Y. Times, July 26, 1943, p. 1. Text 
of announcements by the King and Marshal Badoglio: p. 5. On July 28 the Rome 
radio announced dissolution of the Fascist party. London Times, July 29, 1943, 
p.4; N. Y. Times, July 29, 1948, p. 1. 


28-August 8 Emergency ApvIsORY COMMITTEE FOR Po.LiTICAL DEFENSE. To hold ses- 
sion in Washington. Program: D. 8S. B., July 24, 1948, p. 51. 


30-31 War Crimes. President Roosevelt issued on July 30 a statement urging neutral 
nations to deny asylum to war criminals. Text: N. Y. Times, July 31, 1943, p. 
3. On July 31 Great Britain, Soviet Russia and the United States sent notes 
to the governments of Argentina, Sweden, Switzerland, Spain, Portugal, Turkey 
and the Vatican calling on them to refuse asylum to any Axis war criminals and 
declaring any assistance contrary to the principles for which the United Nations 
are fighting. B. J. N., Aug. 7, 1943, pp. 708, 724; D. S. B., July 31, 19438, p. 62. 
August, 1943 
1 BurMA—JAPAN. Japan granted independence to occupied Burma and the two 
countries signed a treaty of alliance. N.Y. Times, Aug. 2, 1943, p. 7. 
1 Curna. President Lin Sen died. N. Y. Times, Aug. 2, 19438, p. 15; D. S. B., Aug. 
14, 1943, pp. 97-98. 
1 Cutna—France (Vichy). China severed diplomatic relations. N. Y. Times, 
Aug. 1, 1943, p. 8. 
1 War Deciaration. Burma declared war on the United States. N. Y. Times, 
Aug. 2, 1943, p. 7. 


4 REFUGEES. Executive Committee of the Intergovernmental Committee on Refugees 
met in London to consider the recommendations of the Bermuda conference. 
D. S. B., Aug. 14, 1943, p. 98. 


5/15 GeRMANY—SwEDEN. Announced agreement whereby transport of German troops 
and equipment by Swedish railways would cease on August 20. N. Y. Times, 


& 
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Aug. 6, 1948, p. 1; London Times, Aug. 6, 1948, p. 4. Sweden decreed August 15 
that courier aircraft must not be used to transport German military personnel 
across Swedish territory. N.Y. Times, Aug. 16, 1948, p. 5. 


7 Destroyers Sate. The United States Department of State announced that Great 
Britain had offered to assume the costs of compensating private owners of property 
involved in the establishment of United States bases on British territories. In the 
original agreement the United States would be responsible for this. N.Y. Times, 
Aug. 10, 1943, p. 11; D. S. B., Aug. 14, 1943, pp. 96-97. 


7-12 InTER-AMERICAN Bar ASSOCIATION. 2d conference was held at Rio de Janeiro. 
N. Y. Times, Aug. 8 and 138, 19438, pp. 16 and 4. 


9 Erxiopia—UNITED Srates. Signed lend-lease agreement and exchanged notes at 
Washington. N. Y. Times, Aug. 10, 1943, p. 16. Texts: D. S. B., Aug. 14, 1948, 
pp. 93-96. 


12 GERMANY—ITALY—SWEDEN. Official German statement declared German railways 
can no longer transport Swedish goods enroute to Italy. N. Y. Times, Aug. 13, 
1943, p. 2; B. J. N., Aug. 21, 1943, p. 749. 


INTERNATIONAL CONVENTIONS 


TELECOMMUNICATION CONVENTION. RapIo REGULATIONS AND ProtocoL. TELEGRAPH 
REGULATIONS AND Protocon. Madrid, Dec. 9, 1932. 
Adherence recorded: 
Paraguay. March 4, 1941. D.S. B., July 3, 1943, p. 6. 


TELECOMMUNICATION CONVENTION. ‘TELEGRAPH REGULATIONS AND Protocont. Cairo, 
April 4, 1938. 
Adherence: 
Ethiopia. March 16, 1943. D. 8S. B., Sept. 4, 1943, p. 155. 


Money Orpers. Panama, Dec. 22, 1936. 
Ratification: 
Panama. April 30, 1943. D.S. B., June 12, 1943, p. 534. 


Powers oF ATTORNEY. Protocol. Washington, Feb. 17, 1940. 
Ratification deposited: 
Colombia (with reservation). June 10, 1943. D.S. B., June 26, 1943, p. 601. 


JUDICIAL DECISIONS 


AGUILAR v. STANDARD OIL CO. OF NEW JERSEY * 


SUPREME COURT OF THE UNITED STATES 


[April 19, 1943] 


A shipowner’s liability for maintenance and cure extends to a seaman who, departing on or 
returning from shore leave (though without any duty to perform for the ship while on 
leave), is injured while proceeding, without misconduct, across a dock or other property 
which was the only available route between the vessel and the public streets. 

Mr. Justice RuTLEDGE delivered the opinion of the court. 

The question presented by these cases is whether a shipowner is liable for 
wages and maintenance and cure to a seaman who, having left his vessel on 
authorized shore leave, is injured while traversing the only available route 
between the moored ship and a public street. The injury in No. 582 oc- 
curred while the seaman was departing for his leave. That in No. 454 oc- 
curred while he was returning. 

The complaint in No. 582 discloses that the plaintiff, respondent here, was 
a messman on the Steamship Beauregard, owned by defendant. On January 
16, 1941, the vessel, which apparently was engaged in the coastwise trade be- 
tween New Orleans and East Coast and Gulf ports, was moored to Pier C, 
Port Richmond, Philadelphia. At about 6 p.m. plaintiff left the ship on 
shore leave. As he was proceeding through the pier toward the street all the 
lights were extinguished. In the ensuing darkness he fell into an open ditch 
at a railroad siding. This caused injuries which required treatment and 
prevented him from resuming his usual duties. This action followed, for 
maintenance and cure and wages. On defendant’s motion the District Court 
dismissed the complaint. The ground assigned was that at the time of his 
injury plaintiff was not ashore on the ship’s business. The Third Circuit 
Court of Appeals reversed and remanded (130 F. 2d 797), holding that on 
the facts stated in the complaint defendant was liable for maintenance and 
cure and wages. 

The stipulation of facts in No. 454 discloses that on April 18, 1938, the 
defendant’s vessel, the Steamship HZ. M. Clark, was lying docked at the 
premises of the Mexican Petroleum Company, in Carteret, New Jersey, 
which defendant neither owned, operated nor controlled. Petitioner, a 
member of the crew, obtained permission from the master and went ashore 
on his own personal business. In order to reach the vessel on returning from 
shore leave, he had to pass through the premises of the Mexican Petroleum 
Company. After he had gone through the entrance gate and while he was 
walking on the roadway of those premises about a half mile from the ship, he 
was struck and injured by a motor vehicle which was neither owned, operated 


* No. 454; together with No. 582, Waterman Steamship Corp. v. Jones; 318 U. S. 724. 
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nor controlled by the defendant. Petitioner brought this action to recover 
$10,000, the expense of his maintenance and cure for the injuries so incurred. 
The District Court dismissed the complaint and on appeal the Second Circuit 
Court of Appeals affirmed. 130F.2d154. Both courts acted on the ground 
that in going ashore on personal business the plaintiff left the service of the 
ship and therefore no liability for maintenance and cure attached. 

The cases were brought here to resolve the conflict thus presented on an 
important question of maritime law. 

All admit the shipowner is liable if the injury occurs while the seaman is 
‘“‘in the service of the ship,’’ and the issue is cast in these ambiguous terms, 
the parties giving different rneanings to the ancient phrase. 

The claimants say it includes the whole period of service covered by the 
seaman’s articles; and, if he is injured during this time, the right is made out, 
unless it is shown by way of defense he has forfeited it by misconduct causing 
the injury. Since the injuries here took place during the period and there 
was admittedly no misconduct, it is said the claims are established. Corol- 
laries of this view are that recovery is not conditioned on showing the injury 
was received while the seaman was at work or doing some errand for the em- 
ployer and that going ashore with leave or returning from it is part of being 
“in the service of the ship,” whether or not it was to perform such an errand. 

The shipowners regard the phrase more narrowly. In their view it re- 
quires the seaman to be injured, if ashore, while he is ‘‘on duty” or at work, 
doing some task connected with the vessel’s business. Going ashore simply 
for diversion and relief from its routine and discipline or for any matter per- 
sonal to the seaman takes him out of the service of the ship; and the depar- 
ture is made the moment he steps off deck and onto the dock or pier, perhaps 
as he descends the gangplank or ladder. Cf. The President Coolidge, 23 F. 
Supp. 575 (D. C.). Likewise return is not made until he is on board again. 
Cf. Lilly v. United States Lines Co., 42 F. Supp. 214 (D. C.). In this view 
it is of no moment whether the injury results from the seaman’s fault or 
misconduct or from causes entirely beyond his control. 

It will aid in determining the scope of the liability to consider its origin 
and nature. 

From the earliest times maritime nations have recognized that unique 
hazards, emphasized by unusual tenure and control, attend the work of sea- 
men. The physical risks created by natural elements and the limitations of 
human adaptability to work at sea enlarge the narrower and more strictly 
occupational hazards of sailing and operating vessels. And the restrictions 
which accompany living aboard ship for long periods at a time combine with 
the constant shuttling between unfamiliar ports to deprive the seaman of the 
comforts and opportunities for leisure, essential for living and working,'! that 
accompany most land occupations. Furthermore, the seaman’s unusual 
subjection to authority adds the weight of what would be involuntary servi- 

1Cf. Holmes, J., dissenting in Tyson and Brother v. Banton, 273 U. S. 418, 447. 
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tude for others to these extraordinary hazards and limitations of ship life. 

Accordingly, with the combined object of encouraging marine commerce 
and assuring the well-being of seamen, maritime nations uniformly have im- 
posed broad responsibilities for their health and safety upon the owners of 
ships.2_ In this country these notions were reflected early, and have since 
been expanded, in legislation designed to secure the comfort and health of 
seamen aboard ship,’ hospitalization at home‘ and eare abroad.’ The 
statutes are uniform in evincing solicitude that the seaman shall have at 
hand the barest essentials for existence. They do this in two ways. One is 
by recognizing the shipowner’s duty to supply them, the other by providing 
for care at public expense. ‘The former do not create the duty. That ex- 
isted long before the statutes were adopted. They merely recognize the 


2 As Mr. Justice Story, then on circuit, observed in Harden v. Gordon, 2 Mason 541, 11 
Fed. Cas. No. 6047 (C. C.), at 483, ‘‘Seamen are by the peculiarity of their lives liable to 
sudden sickness from change of climate, exposure to perils, and exhausting labor. They 
are generally poor and friendless, and acquire habits of gross indulgence, carelessness, and 
improvidence. If some provision be not made for them in sickness at the expense of the 
ship, they must often in foreign ports suffer the accumulated evils of disease, and poverty, 
and sometimes perish from the want of suitable nourishment. . . . If these expenses are a 
charge upon the ship, the interest of the owner will be immediately connected with that of 
the seamen. The master will watch over their health with vigilance and fidelity. He will 
take the best methods, as well to prevent diseases, as to ensure a speedy recovery from them. 
He will never be tempted to abandon the sick to their forlorn fate; but his duty, combining 
with the interest of his owner, will lead him to succor their distress, and shed a cheering kind- 
ness over the anxious hours of suffering and despondency. Beyond this, is the great public 
policy of preserving this important class of citizens for the commercial service and maritime 
defence of the nation. Every act of legislation which secures their healths, increases their 
comforts, and administers to their infirmities, binds them more strongly to their country; 
and the parental law, which relieves them in sickness by fastening their interests to the ship, 
is as wise in policy, as it is just in obligation. Even the merchant himself derives an ultimate 
benefit from what may seem at first an onerous charge. It encourages seamen to engage in 
perilous voyages with more promptitude, and at lower wages. It diminishes the temptation 
to plunderage upon the approach of sickness; and urges the seamen to encounter hazards in 
the ship’s service, from which they might otherwise be disposed to withdraw.” 

3 E.g., Act of July 20, 1790, c. 29, § 8, 1 Stat. 134; Act of June 7, 1872, c. 322, § 41, 17 
Stat. 270; 46 U.S. C. §§ 666, 667, requiring that ships carry a minimum supply of medicines 
and antiscorbutics. Act of July 20, 1790, c. 29, § 9, 1 Stat. 135; Act of June 7, 1872, c. 322, 
§ 36, 17 Stat. 269; Act of Dec. 21, 1898, c. 28, § 12, 30 Stat. 758; R. S. 4565; 46 U.S. C. 
§§ 661, 662, requiring that ships carry sufficient and adequate stores and water for the crew. 
See also 17 Stat. 277, 46 U.S. C. § 713. Act of June 7, 1872, c. 322, § 42, 17 Stat. 270, R. S. 
4572; Act of June 6, 1884, c. 121, § 11, 23 Stat. 56; Act of Dec. 21, 1898, c. 28, § 15, 30 Stat. 
759; 46 U. S. C. $$ 669, 670, providing that certain basic clothes and heating facilities be 
furnished by the shipowner; 46 U.S. C. §§ 672-672(c), 673, prescribing qualifications and 
quotas for crews, and watch divisions. 

4 Act of July 16, 1798, c. 77, 1 Stat. 605; Act of March 2, 1799, c. 36, 1 Stat. 729; 2 Stat. 
192; R. S. 4808-13; 24 U. S. C. §§ 1, 6, 8, 11, 193. 

5 Act of Feb. 28, 1803, c. 9, § 4, 2 Stat. 204; 2 Stat. 651; R. S. 4577; 46 U. S. C. § 678, 
requiring consuls in the case of sick and destitute seamen abroad to provide for their sub- 
sistence and return passage to the United States. 
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preéxisting obligation and put specific legal sanctions, generally criminal, 
behind it. Compare Harden v. Gordon, 2 Mason 541, 11 Fed. Cas. No. 
6047 (C. C.); The George, 1 Sumn. 151, 10 Fed. Cas. No. 5329 (C. C.); The 
Forest, 1 \Ware 429, 9 Fed. Cas. No. 4936 (D. C.). The provisions for public 
assistance were not intended to relieve the shipowner of his duty. On the 
contrary their purpose was to make sure the seaman would have care, if the 
employer should fail to give it and in the rarer cases to which his obligation 
does not extend. The legislation therefore gives no ground for making in- 
ferences adverse to the seaman or restrictive of his rights. Cf. Reed »v. 
Canfield, 1 Sumn. 195, 20 Fed. Cas. No. 11,641 (C. C.). Rather it furnishes 
the strongest basis for regarding them broadly, when an issue concerning their 
scope arises, and particularly when it relates to the general character of relief 
the legislation was intended to secure. 

Among the most pervasive incidents of the responsibility anciently im- 
posed upon a shipowner for the health and security of sailors was liability 
for the maintenance and cure of seamen becoming ill or injured during the 
period of their service. In the United States this obligation has been recog- 
nized consistently as an implied provision in contracts of marine employ- 
ment.’ Created thus with the contract of employment, the liability, unlike 
that for indemnity or that later created by the Jones Act,* in no sense is pred- 
icated on the fault or negligence of the shipowner. Whether by traditional 
standards he is or is not responsible for the injury or sickness, he is liable for 
the expense of curing it as an incident of the marine employer-employee rela- 
tionship. So broad is the shipowner’s obligation that negligence or acts 


6 See, e.g., Laws of Oleron, Articles VI, VII; Laws of Wisbuy, Articles XVIII, XIX; Laws 
of the Hanse Towns, Articles XX XIX, XLV; Marine Ordinances of Louis XIV, of Marine 
Contracts, Title Fourth, Articles XI, XII, compiled in 30 Fed. Cas. 1171-1216; cf. Harden 
v. Gordon, supra. 

The Laws of Oleron are typical of the provision for injuries: “If any of the mariners hired 
by the master of any vessel, go out of the ship without his leave, and get themselves drunk, 
and thereby there happens contempt to their master, debates, or fighting and quarrelling 
among themselves, whereby some happen to be wounded: in this case the master shall not be 
obliged to get them cured, or in any thing to provide for them, but may turn them and their 
accomplices out of the ship; . . . but if by the master’s orders and commands any of the 
ship’s company be in the service of the ship, and thereby happen to be wounded or otherwise 
hurt, in that case they shall be cured and provided for at the costs and charges of the said 
ship.” Article VI. 

7 Harden v. Gordon, 2 Mason 541, 11 Fed. Cas. No. 6047 (C. C.); The Atlantic, Abb. Adm. 
451, 2 Fed. Cas. No. 620 (D. C.); Cortes v. Baltimore Insular Line, 287 U. 8. 367, 371. 

8 Cf. The Osceola, 189 U. 8. 158; Pacific Steamship Co. v. Peterson, 278 U.S. 130; O’Don- 
nell v. Great Lakes Dredging Co., No. 320, October Term 1942, decided February 1, 1943; 
Brown v. The Bradish Johnson, 1 Woods 301, 4 Fed. Cas. No. 1992 (C. C.); The A. Heaton, 
43 Fed. 592 (C. C.); The Mars, 149 Fed. 729 (C. C. A.). 

9 The City of Alexandria, 17 Fed. 390 (D. C.); The A. Heaton, 43 Fed. 592 (C. C.); The 
Wensleydale, 41 Fed. 829 (D. C.); Sorenson v. Alaska S. 8. Co., 247 Fed. 294 (C. C. A.); 
Peterson v. The Chandos, 4 Fed. 645 (D. C.); cf. Seely v. City of New York, 24 F. 2d 412 
(C. C. A.); cf. Reed v. Canfield, 1 Sumn. 195, 20 Fed. Cas. No. 11,641 (C. C.). 
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short of culpable misconduct on the seaman’s part will not relieve him of the 
responsibility. Peterson v. The Chandos, 4 Fed. 645 (D. C.); see also The J. 
F. Card, 43 Fed. 92 (D. C.); The Ben Flint, 1 Abb. (U. 8S.) 126, 3 Fed. Cas. 
No. 1299 (D, C.). Conceptions of contributory negligence, the fellow- 
servant doctrine, and assumption of risk have no place in the liability or de- 
fense against it. Only some wilful misbehavior or deliberate act of indiscre- 
tion suffices to deprive the seaman of his protection. The Ben Flint, supra. 
The traditional instances are venereal disease !° and injuries received as a 
result of intoxication," though on occasion the latter has been qualified in 
recognition of a classic predisposition of sailors ashore.!2 Other recent 
cases, however, disclose a tendency to expand these traditional exceptions." 

Consistently with the basic premises of the liability, it was early suggested 
that the risks which it covered were not only those arising in the actual per- 
formance of the seaman’s duties. Reed v. Canfield, 1 Sumn. 195, 20 Fed. 
Cas. No. 11,641 (C. C.); Ringgold v. Crocker, Abb. Adm. 344, 20 Fed. Cas. 
No. 11,843 (D. C.). Unlike men employed in service on land, the seaman, 
when he finishes his day’s work, is neither relieved of obligations to his em- 
ployer nor wholly free to dispose of his leisure as he sees fit. Of necessity, 
during the voyage he must eat, drink, lodge and divert himself within the 
confines of the ship. In short, during the period of his tenure the vessel is 
not merely his place of employment; it is the framework of his existence. 
For that reason among others his employer’s responsibility for maintenance 
and cure extends beyond injuries sustained because of, or while engaged in, 
activities required by hisemployment. In this respect it is a broader liabil- 
ity than that imposed by modern workmen’s compensation statutes. Ap- 
propriately it covers all injuries and ailments incurred without misconduct 
on the seaman’s part amounting to ground for forfeiture, at least while he is 
on the ship, “subject to the call of duty as a seaman, and earning wages as 
such.”’ The Bouker No. 2, 241 Fed. 831, 833 (C. C. A.), certiorari denied, 
245 U. S. 647; Calmar S. S. Co. v. Taylor, 303 U. S. 525, 527-8; Holm »v. 
Cities Service Transportation Co., 60 F. 2d 721 (C. C. A.); Highland v. The 
Harriet C. Kerlin, 41 Fed. 222 (C. C.); The Quaker City, 1 F. Supp. 840 
(D. C.); compare Neilson v. The Laura, 2 Sawy. 242, 17 Fed. Cas. No. 


10 Pierce v. Patton, Gilp. 435, 19 Fed. Cas. No. 11,145 (D. C.); The Alector, 263 Fed. 
1007 (D. C.); Chandler v. The Annie Buckman, 21 Betts 112, 5 Fed. Cas. No. 2591 a (D. C.); 
Zambrano v. Moore-McCormick Lines, Inc., 131 F. 2d 537 (C. C. A.); Wytheville, 1936 
A. M. C. 1281 (D. C.). 

" Barlow v. Pan-Atlantic Steamship Corp., 101 F. 2d 697 (C. C. A.); The Berwindglen, 
88 F. 2d 125 (C. C. A.); Lortie v. American-Hawaiian Steamship Co., 78 F. 2d 819 (C. C. A.); 
Oliver v. Calmar S. S. Co., 33 F. Supp. 356 (D. C.) 

® The Quaker City, 1 F. Supp. 840 (D. C.). 

Cf, text and note 15 infra. 

4 Compare Yukes v. Globe Steamship Corp., 107 F. 2d 888 (C. C. A.); but ¢f. States Steam- 
ship Co. v. Berglann, 41 F. 2d 456 (C. C. A.), certiorari denied, 282 U. S. 868; Holm v. Cities 
Service Transportation Co., 60 F. 2d 721 (C. C. A.). 
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10,092 (D. C.); Callon v. Williams, 2 Lowell 1, 4 Fed. Cas. No. 2324 (D. 
C.).% 

When the seaman’s duties carry him ashore, the shipowner’s obligation is 
neither terminated nor narrowed.'® When he leaves the ship contrary to 
orders, however, the owner’s duty is ended.'’7 Between these extremes are 
the instant cases, raising for the first time here the question of the existence 
and scope of the shipowner’s duty when the seaman is injured while on shore 
leave but without specific chore for the ship. Liability in that circumstance 
was obscured in the first maritime codes '* and although ear!y suggested has 
been recognized only implicitly in lower federal courts.!® Very recently it 
has been explicitly denied in several district courts.”° 

We think that the principles governing shipboard injuries apply to the 
facts presented by these cases. To relieve the shipowner of his obligation in 
the case of injuries incurred on shore leave would cast upon the seaman 
hazards encountered only by reason of the voyage. The assumption is 
hardly sound that the normal uses and purposes of shore leave are “‘exclu- 
sively personal”’ and have no relation to the vessel’s business. Men cannot 
live for long cooped up aboard ship without substantial impairment of their 
efficiency, if not also serious danger to discipline. Relaxation beyond the 
confines of the ship is necessary if the work is to go on, more so that it may 
move smoothly. No master would take a crew to sea if he could not grant 
shore leave, and no crew would be taken if it could never obtain it. Even 
more for the seaman than for the landsman, therefore, ‘‘ the superfluous is the 
necessary . . . to make life livable” *! and to get work done. In short, 


18 The recent tendency to confine the scope of the obligation to those shipboard injuries 
which are caused by the requirements of the seaman’s duties [Meyer v. Dollar S.S. Line Co., 
49 F. 2d 1002 (C. C. A.); ef. Brock v. Standard Oil Co. of N. J., 33 F. Supp. 353 (D. C.);] is 
consonant neither with the liberality which courts of admiralty traditionally have displayed 
toward seamen who are their wards nor with the dictates of sound maritime policy. Calmar 
S. S. Co. v. Taylor, supra, at 529. 

16 See e.g. Laws of Oleron Art. VI, VII; Laws of Wisbuy Art. XVIII, XIX; Laws of Hanse 
Towns Art. XXXIX, XLV; see also The Montezuma, 19 F. 2d 355 (C. C. A.); Gomez ». 
Periera, 42 F. Supp. 328 (D. C.). 

17 Sound reasons of discipline long have impelled this rule. Cf., e.g., Laws of Oleron, Art. 
VII; Marine Ordinances of Louis XIV, supra; Laws of Wisbuy, supra; and compare Pierce v. 
Patton, supra note 10. 

18 Thus while the Laws of Oleron and the Marine Ordinances of Louis XIV, supra, relieve 
from liability for injuries incurred while on shore without leave, they say nothing on the 
question here involved. Similarly, the Laws of Wisbuy, supra, are ambiguous on this point. 
The Laws of the Hanse Towns suggest that any injuries received otherwise than in the ship’s 
service are not within the right to maintenance and cure. 

19 F.g., Reed v. Canfield, supra note 9; The Berwindglen, supra note 11; of. The J. M. 
Danziger, 1938 A. M. C. 685 (D. C.). 

20 Smith v. American South African Line, Inc., 37 F. Supp. 262 (D. C.); Wahlgren v. Stand- 
ard Oil Co. of N. J., 42 F. Supp. 992 (D. C.); Collins ». Dollar Steamship Lines, Inc. Lt’d., 
23 F. Supp. 395 (D. C.). 

21 Holmes, J., dissenting in Tyson and Brother v. Banton, 273 U. S. 418, 447. 
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shore leave is an elemental necessity in the sailing of ships, a part of the 
business as old as the art, not merely a personal diversion. 

The voyage creates not only the need for relaxation ashore, but the neces- 
sity that it be satisfied in distant and unfamiliar ports. If in those surround- 
ings the seaman, without disqualifying misconduct, contracts disease or in- 
curs injury, it is because of the voyage, the shipowner’s business. That 
business has separated him from his usual places of association. By adding 
this separation to the restrictions of living as well as working aboard, it forges 
dual and unique compulsions for seeking relief wherever it may be found. 
In sum, it is the ship’s business which subjects the seaman to the risks attend- 
ing hours of relaxation in strange surroundings. Accordingly it is but rea- 
sonable that the business extend the same protections against injury from 
them as it gives for other risks of the employment. 

It was from considerations of exactly this character that the liability for 
maintenance and cure arose. From them likewise, its legal incidents were 
derived. The shipowner owes the protection regardless of whether he is at 
fault; the seaman’s fault, unless gross, cannot defeat it; unlike the statutory 
liability of employers on land it is not limited to strictly occupational haz- 
ards or to injuries which have an immediate casual connection with an act of 
labor. An obligation which thus originated and was shaped in response to 
the needs of seamen for protection from the hazards and peculiarities of 
marine employment should not be narrowed to exclude from its scope char- 
acteristic and essential elements of that work. And, indeed, no decision has 
been found which so narrows the shipowner’s parallel obligation in the case of 
sickness or disease. Rather the implications of existing authority point the 
other way. Cf. The Bouker No. 2, supra.” The considerations, including 
those of public interest adverted to by Mr. Justice Story, which support the 
liability for illness,”* or for injuries received aboard ship, likewise sustain it 
for injuries incurred on shore leave, as were those now in issue. To exclude 
such injuries from the scope of the liability would ignore its origins and 
purposes. 

There is strong ground, therefore, for regarding the right to maintenance 
and cure as covering injuries received without misconduct while on shore 


22 See also Holmes v. Hutchinson, Gilp. 447, 12 Fed. Cas. No. 6639 (D. C.); The Forest, 1 
Ware 429, 9 Fed. Cas. No. 4936 (D. C.); The Nimrod, 1 Ware 1, 18 Fed. Cas. No. 10, 267 
(D. C.); and see cases cited supra note 10. 

*s At the argument it was suggested that a reason which might sustain the imposition of 
liability for sickness innocently contracted on shore leave, but not for injuries so incurred, 
would be the difficulty of proving origin ashore. The difficulty undoubtedly would exist in 
some cases, but hardly in all. No authority has been found which suggests this explanation. 
Rather, cases of illness, which are within the reason and policy of the liability, are indis- 
tinguishable from cases of injury received without misconduct. The risk of incidence is not 
less in the one case than in the other. The afflicted seaman is made as helpless and depend- 
ent by injury as by illness. His resources for meeting the catastrophe and his employer’s 
burden are not greater because he is hurt rather than ill. 
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leave. Certainly the nature and foundations of the liability require that it 
be not narrowly confined or whittled down by restrictive and artificial dis- 
tinctions defeating its broad and beneficial purposes. If leeway is to be 
given in either direction, all the considerations which brought the liability 
into being dictate it should be in the sailor’s behalf. In this view, the nature 
and purposes of the liability do not permit distinctions which allow recovery 
when the seaman becomes ill or is injured while idle aboard, cf. Calmar 
Steamship Co. v. Taylor, 303 U. 8S. 525; The Bouker No. 2, 241 Fed. 831 
(C. C. A.); Holm »v. Cities Service Transportation Co., 60 I". 2d 721 (C. C. A.); 
The Quaker City, 1 F. Supp. 840 (D. C.), or when doing some minor errand 
for the ship ashore, Gomes v. Pereira, 42 F. Supp. 328 (D. C.), but deny it 
when he falls from the ladder or gangplank as he leaves the vessel on shore 
leave, cf. The President Coolidge, 23 F. Supp. 575 (D. C.), or is returning from 
it, Lilly v. United States Lines Co., 42 F. Supp. 214 (D. C.). Such refine- 
ments cut the heart from a protection to which they are wholly foreign in 
aim and effect. The sailor departing for or returning from shore leave is, 
sensibly, no more beyond the broad protection of his right to maintenance 
and cure than is the seaman quitting the ship on being discharged or boarding 
it on first reporting forduty. Cf. The Michael Tracy, 295 Fed. 680 (C. C. A.); 
The Scotland, 42 Fed. 925 (D. C.). 

Plaintiffs here were injured while traversing an area between their moored 
ships and the public streets by an appropriate route. It is true that in No. 
454 the area consisted of the extensive premises of the Mexican Petroleum 
Company, at whose dock the ship was moored. And it is said the ship- 
owner should not be liable because he had no control over the premises. 
But it was the shipowner’s business which required the use of those facili- 
ties. And his obligation to care for the seaman’s injuries is, as has been 
shown, in no sense a function of his negligence or fault. While his ability to 
control conditions aboard ship may be to some extent an element in creating 
his responsibility, it is only one of many, is not definitive, and by no means 
determines the occasions on which his obligation arises. Consequently the 
fact that the shipowner might not be liable to the seaman in damages for 
the dock owner’s negligence, cf. Todhal v. Sudden & Christenson, 5 F. 2d 
462 (C. C. A.), does not relieve him of his duty of maintenance and cure. 
We can see no significant difference, therefore, between imposing the liability 
for injuries received in boarding or quitting the ship and enforcing it for in- 
juries incurred on the dock or other premises which must be traversed in 
going from the vessel to the public streets or returning to it from them. 
That much at least is within the liability. How far it extends beyond that 
point we need not now determine. And, in view of the ground on which we 
rest the decision, it is not necessary to consider the effects of the Shipowner’s 
Liability Convention of 1936,% other than to state that it in no way alters 
the conclusion here reached. 


24 By presidential proclamation the Convention became effective for the United States and 
its citizens on Oct. 29, 1939 (54 Stat. 1693). Article 2 provides: 
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The judgment in No. 582 is affirmed; that in No. 454 is reversed and re- 
manded to the District Court for further proceedings not inconsistent with 
this opinion. 


Mr. Justice Roperts did not participate in the consideration or decision 
of this case. 


The Curer Justice thinks that the judgment in No. 454, Aguilar v. 
Standard Oil Company of New Jersey, should be affirmed for the reasons 
stated in the opinion of the Circuit Court of Appeals below, 130 F. 2d 154. 
In No. 582, Waterman Steamship Corporation v. Jones, he concurs in the 
result on the ground that the recovery was authorized by the Shipowner’s 
Liability Convention, 54 Stat. 1695, which became effective before the date 
of respondent’s injury. He is of opinion that Article 2, Clause 1 of the treaty 
authorizing the recovery is self-executing, and that the exceptions permitted 
by Clause 2 are not operative in the absence of Congressional legislation giv- 
ing them effect. (See letter of Secretary of State to the President, dated 
June 12, 1939, quoted in H. R. Rep. No. 1328, 76th Cong., 1st Sess., pp. 
5-7.) 


1. The shipowner shall be liable in respect of— 

(a) sickness and injury occurring between the date specified in the articles of agreement 
for reporting for duty and the termination of the engagement; 

(b) death resulting from such sickness or injury. 

2. Provided that national laws or regulations may make exceptions in respect of: 

(a) injury incurred otherwise than in the service of the ship; 

(b) injury or sickness due to the wilful act, default or misbehavior of the sick, injured 
or deceased person; 

(c) sickness or infirmity intentionally concealed when the engagement is entered into. 

3. National laws or regulations may provide that the shipowner shall not be liable in re- 
spect of sickness, or death directly attributable to sickness, if at the time of the engagement 
the person employed refused to be medically examined. 

Relevant material on the scope and effect of the Convention may be found in H. R. Rep. 
No. 1328, 76th Cong., 1st Sess., containing the interpretation by the Secretary of State; 
Record of Proceedings, International Labor Conference, 21st and 22d Sessions, Geneva, 
1936, 249-51; International Labor Conference, Geneva, 1929, The Protection of Seamen in 
Case of Sickness, 1st Discussion, 28-46; International Labor Conference, Geneva, 1931, The 
Protection of Seamen in Case of Sickness, 2d Discussion, 29-43, 161-62. See also H. R. 
6881, 76th Cong., Ist Sess.; 84 Cong. Rec. 10540; Hearings before Committee on Merchant 
Marine and Fisheries, House of Representatives, on H. R. 6881, 76th Cong., Ist Sess., passim; 
Hearings before Senate Committee on Commerce on H. R. 6881, 76th Cong., 3d Sess., passim. 
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IN RE ANGLO-INTERNATIONAL BANK, LIMITED * 


Court of Appeal 
{Lord Green, M. R., Luxmore and Goddard, L.JJ. June 1, 1943.} 


Company—Capital—Resolution to reduce—Notice of meeting not sent to shareholders in 
enemy and enemy-occupied territories—Right of shareholders to notice under articles of 
association—Position under statute and at common law—Validity of resolution—Trad- 
ing with the Enemy Act, 1939 (2 and 3 Geo. VI., c. 89), s. 1 (2)—Defence (Trading 
with the Enemy) Regulation, 1940 (S. R. and O., 1940, No. 1092). 


The articles of association of the appellant company provided that notices 
of meetings should be given to members either personally or through the post 
at their addresses registered with the company. The company held a meet- 
ing to pass a special resolution for the reduction of capital in excess of its 
working requirements. The resolution was passed, but notices of the meet- 
ing were not sent to 99 shareholders whose addresses registered with the 
company were in enemy or enemy-occupied territories. On the question 
whether the resolution was validly passed, 

Held, that the prohibition imposed by s. 1 (2) of the Trading with the 
Enemy Act, 1939, and the Defence (Trading with the Enemy) Regulation, 
1940, which forbade the company from having or attempting to have any 
communication with any of the 99 shareholders, so that it would be an of- 
fence merely to post the notices addressed to them at their registered ad- 
dresses, was equivalent to suspending their right to receive notices; that 
during the period of suspension they were in no better position than they 
would have been if under the company’s articles of association they were 
given no right to receive notices; and that accordingly the resolution was 
validly passed. 

The position at common law discussed. 

V/O Sovfracht v. Gebr van Udens Scheepvaart en Agentuur Maatschappij 
(ante, p. 101; [1943] A.C. 203) referred to. 

Decision of BENNETT, J., reversed. 


This was the appeal of Anglo-International Bank, Limited, against the de- 
cision of Mr. Justice Bennett, who, on April 12, 1943, dismissed the com- 
pany’s application for the sanction of the Court to a reduction of capital 
which had been approved by a special resolution, from £2,000,000 to 
£1,509,998, by returning capital in excess of the requirements of the com- 
pany. 

Of the 2,000,000 £1 shares of the company, 46,552 were held by 99 share- 
holders whose addresses, as registered in the company’s books, were in enemy 
or enemy-occupied territory. Notice of the meeting to pass the resolution 
for the reduction of capital had not been sent to any of those 99 shareholders 


* 59 Times Law Reports 312. 
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on the ground that they all had addresses in enemy or enemy-occupied 
territory. 

Mr. Justice Bennett, in dismissing the petition, said that the company had 
proved that the capital was in excess of its requirements, and that the only 
obstacle was that it had not complied with the articles of association. He 
gave leave to appeal. 

Mr. Harold Christie, K. C., and Mr. Cecil Turner appeared for the com- 
pany. 

THE MASTER OF THE ROLLS, reading the judgment of the Court, stated the 
question raised and said: The question is one of general importance. In the 
present case we were told that it has a special importance since, if it was 
necessary to send notices of meeting to these shareholders, the result would be 
to invalidate earlier resolutions of the company and one consequence of this 
would be that the company would not now have a properly elected board of 
directors. 

Section 117 (1) of the Companies Act, 1929, requires for the effective 
passing of an extraordinary resolution that notice of the meeting shall be 
“duly given.’”’ Subsection (2) defines a special resolution as one passed by 
the majority required for an extraordinary resolution at a meeting “‘of which 
not less than twenty-one days’ notice . .. has been duly given.’’ The 
meaning of the words ‘‘duly given”’ is to be ascertained by reference to 
section 115, which contains provisions as to notices which are to have effect 
“‘so far as the articles of the company do not make other provision in that 
behalf.” Article 55 of the company’s articles of association prescribed that 
notices of meetings in the form there specified ‘‘shall be given to the members 
in manner hereinafter mentioned.’’ Article 140 provided that a notice may 
be served either personally or by sending it through the post addressed to the 
member at his registered address. The position, therefore, is that the right 
of a member to receive a notice and the obligation of the company to serve it 
are determined by the contract the terms of which are to be found in the 
articles. The shareholders are entitled to have and the company is bound 
to give exactly what the articles require, no more and no less. In the case 
of this company, all that a shareholder can require is (at the option of the 
company) either personal service or service by posting to his registered ad- 
dress. No other means of service are provided. 

It cannot, we think, be disputed that if the right of a shareholder to receive 
the contractual notice is abrogated or suspended by operation of law—or, 
putting it another way, if the performance of the company’s obligation to 
serve the contractual notice on him becomes illegal—the shareholder, during 
the period of abrogation, suspension or illegality, must be treated as having 
lost his contractual right to receive notice. The effect of this must be that 
the articles must be treated as though they had expressly denied to that 
shareholder the right to receive notices so that a meeting could be regularly 
called without him. The question in this case is whether or not all the 99 


ES 
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shareholders had lost their right to receive the notice of the meeting by reason 
of the fact that their registered addresses were in enemy or enemy-occupied 
territory. It cannot, we think, be suggested that for present purposes the 
status of these shareholders is to be treated otherwise than on the basis that 
they were at the relevant time resident at the addresses appearing in the 
company’s register of members. These addresses are the only places where, 
according to the contract, notices sent by post can effectively be served. 
For the purposes of the contract they have elected to have what in some 
ways resembles a “‘commercial domicil’” in the countries in which the ad- 
dresses are situated It is to them direct or through agents at those ad- 
dresses that the notices are to be sent, and the circumstance that a particular 
shareholder may in fact have been resident elsewhere, for example, in a 
neutral country, seems to us irrelevant. 

On behalf of the company it was argued that the right of these 99 share- 
holders to receive notices and the obligation of the company to send them 
were suspended both at common law and under the Trading with the Enemy 
Act, 1939, and that if the company had attempted to despatch the notices it 
would have been committing an illegal act. Consequently it was said that, 
as no legal right in the shareholders to receive and no legal obligation on the 
company to send notices existed at the relevant time, the omission to send 
the notices did not in law invalidate the proceedings at the meeting. 

The argument based on common law and that based on the Act require 
separate treatment. We will deal first with the common law position. The 
shareholders whose registered addresses are in enemy territory must for 
present purposes be regarded as alien enemies, whatever their nationality: 
V/O Sovfracht v. Gebr van Udens Scheepvaart en Agentuur Maatschappij 
(ante, 101, at p. 102; [1943] A. C. 203, at p. 209). So long as they retain the 
character of alien enemies their right of voting is suspended: Robson »v. 
Premier Oil and Pipe Line Company, Limited (31 The Times L. R. 385; 
[1915] 2 Ch. 124). They cannot appoint a proxy and any proxy previously 
given, like any other mandate of agency, will have ceased to be valid: see per 
Lord Porter in V/O Sovfracht v. Gebr van Udens Scheepvaart en Agentuur 
Maatschappij [1943] A. C., at p. 254). It follows, therefore, that even if 
notice of the meeting had in fact been given to these shareholders they could 
not have voted at the meeting. But the matter does not rest there. The 
suspension of the rights of an alien enemy shareholder cannot, in our opinion, 
be limited to his right of voting. It must extend to the ancillary right con- 
ferred by the contract under which he holds his shares to receive notices of 
meetings of the company. That right is a right in relation to property in 
this country—namely, the shares, and is, in our opinion, suspended just as 
much as the right to vote: see per Mr. Justice Sargant in Robson v. Premier 
Oil and Pipe Line Company, Limited (31 The Times L. R., at p. 385; [1915] 
2 Ch., at p. 131). If the matter be looked at from the point of view of the 
company the same result follows. Quite apart from the suspension of the 
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shareholder’s contractual right to receive notices, the company, in our opin- 
ion, could not lawfully communicate or attempt to communicate with share- 
holders who at the time were enemy aliens. Lord Justice Pickford in deliv- 
ering the judgment of this Court in Robson v. Premier Oil and Pipe Line 
Company, Limited, said (31 The Times L. R., at p. 421; [1915] 2 Ch., at p. 
136): ‘‘ All intercourse which could tend to such detriment”’ (to this country) 
“or advantage” (to the enemy), ‘‘ whether commercial or not, is . . . in- 
consistent with the state of war between the two countries and therefore for- 
bidden.” It is true that in that case the transaction in respect of which it 
was claimed that the enemy shareholder could exercise his voting rights was 
one which unquestionably would have harmed this country and benefited the 
enemy. But we do not think that it is necessary to examine closely the facts 
of a particular transaction. In the circumstances of war as it is waged today 
it seems to us impossible to say that any communication with an enemy alien 
may not tend to the detriment of this country or the advantage of the en- 
emy, and the only safe rule to adopt is that all communications are for- 
bidden. All communications ‘‘across the line of war” are prohibited (per 
Lord Wright in the Sovfracht case [1943] A. C., at p. 217). 

If all the 99 shareholders had had their registered addresses in enemy terri- 
tory they would, in our opinion, for the reasons which we have given, have 
suffered suspension of their right to receive notices of meetings. The special 
resolution would not have been invalidated by the omission to send notices to 
them, and this quite irrespective of the fact that the notices would for obvi- 
ous reasons never have reached them in time, if at all. But a large number 
had their registered addresses, not in enemy territory, but in territories in 
enemy-occupation—namely, Poland, Czechoslovakia, Yugoslavia, Holland, 
Belgium, Greece, France, Monaco and the Channel Islands. The question 
whether or not these shareholders are to be regarded as alien enemies at com- 
mon law depends on the character of the occupation. In the case of Holland 
the question is settled by authority. Those shareholders are alien enemies: 
see the Sovfracht case (supra). In the case of the other countries the position 
is not so clear, and the opinions in the Sovfracht case (swpra) requires closer 
examination. The Lord Chancellor’s conclusions were, as he said ({1943] 
A. C., at p. 211): “in general accord” with those of Lord Wright and Lord 
Porter, with whose opinions Lord Atkin and Lord Thankerton agreed. We 
therefore turn first to those passages in the opinion of Lord Wright which 
define the nature of the occupation required to create the character of alien 
enemy. He said ({1943] A. C., at p. 219): “It might be better if the epithet 
applied were ‘enemy-subjugated.’ This would show that a mere temporary 
occupation, for instance, by a military force in the conduct of belligerent op- 
erations, is not enough. If the territory is to be deemed enemy territory, it 
must be subjugated, not merely occupied. It must be held under the do- 
minion and control of the enemy for a period sufficient to give the occupation 
a settled and relatively permanent character and to show the intention to keep 
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it. I do not think that the cases require that there should be formal acts, such 
as a cession by treaty or a public declaration of annexation. The matter 
must be decided as a question of fact with due regard to the character, pur- 
pose and intention of the occupation and the degree of dominion exercised. 
All acquisitions in war may be temporary. They may be abandoned on 
peace being declared, or surrendered or retaken under the pressure of superior 
force, but there is a sharp distinction between an occupation of territory by 
armed forces for strategical and temporary purposes and an occupation of 
territory as being a settled acquisition.” 

On page 222 he stated the opinion of Lord Stowell to have been that 
“effective subjugation and firm possession with the intention of keeping the 
conquest,” are the test. On page 229 he applied the principles which he had 
enunciated to the case of Holland. Speaking of the inhabitants he said: 
‘““They are under the dominion and control of the Germans, who exploit 
them, plunder them, and tyrannize over them for the benefit of the German 
Reich. It is clear that the Germans do not intend to relinquish their possession 
unless forced 40 do so.” The words which we have italicized in these pas- 
sages would appear to indicate that an intention on the part of the enemy 
to keep the country which he has subjugated as part of his territorial posses- 
sions is an element which must be present. Such an intention was, Lord 
Wright said (at p. 229) one of the matters before the House which were 
treated as of “common notoriety.”’” On what facts or information this 
treatment was based does not appear. But if an intention of this character 
is a necessary element we are not sure to what extent the Court is entitled in 
a case like the present where there is no opposition to treat as notorious 
matters on which it has no information except what may be gathered from 
official publications and the public Press. Thus we do not see how we can 
assume that the enemy intends to “‘keep”’ France—or Belgium—or Greece— 
or the Channel Islands in the sense of incorporating them permanently in his 
possessions. We cannot, however, think that the expression “‘keep’”’ was 
intended by Lord Wright to be used in this sense. One object of the com- 
mon law rule is to prevent advantage totheenemy. Such an advantage may 
accrue if the occupation is of a character which enables the enemy to deal 
with the inhabitants of the occupied country and their civil rights in such 
a way as to secure profit to himself, whatever his ultimate intentions as to 
the future of the occupied country may be. It is for this reason that a mere 
military occupation is insufficient to brand the inhabitants as alien enemies 
since such an occupation does not affect the civil rights of the inhabitants 
beyond what may be necessary for the purpose of conducting military opera- 
tions. That we are right in construing the word “keep,” as used by Lord 
Wright, in a restricted sense is, we think, shown by a consideration of the 
opinions of the other members of the House. Thus the Lord Chancellor 
said (59 The Times L. R., at p. 102; [1943] A. C., at p. 211): “If, as a result of 
the occupation, the enemy is provisionally in effective control of an area at 


3 
4 


JUDICIAL DECISIONS 691 


the material time and is exercising some kind of government or administra- 
tion over it, the area acquires ‘enemy character.’ ’’ Lord Atkin said ({1943] 
A. C., at p. 213): “When a British Court has to consider what is the nature 
and extent of the enemy occupation which makes the resident an enemy, I 
think that in these days one of the most important tests would be the extent 
to which the enemy, while in occupation, assumes to control the civil rights 
of the subjects of the occupied country. And if that control be for the 
material time effective I am inclined to think that it matters not that the 
enemy contemplate to withdraw that control at some future time or on some 
future event, whether distant or not.’”’ Lord Thankerton (at p. 216) sad 
that it is ‘‘a question of degree.’”’ Lord Porter said (at p. 238): ‘‘The in- 
evitable conclusion must, I think, be drawn that Holland has been for some 
two years, and is at present, enemy-occupied territory controlled and ad- 
ministered by the enemies of this country’’; and (at p. 240) he said: ‘‘The 
solution, in my view, depends on the quality of the occupation, to be 
judged by the time it endures, the amount of control exercised, and the ex- 
tent to which the former Government is superseded.”” And again (at p. 
245): ‘It is enough, in my view, if it appears from the known circumstances, 
that the civil and military jurisdiction of the country is being exercised by 
the enemy to the exclusion of the former civilian rulers.’”’ In view of these 
expressions of opinion we hope that we are justified in reading the language 
of Lord Wright in a way which will bring it into conformity with that used 
by the other members of the House who, while agreeing with his opinion, 
expressed their own views in different language. 

But even so, apart from the special case of Monaco, we have no evidence 
of the nature of the occupation. In the case of Poland, Czechoslovakia and 
Belgium, if we are entitled to accept what may be described as matters of 
common noteriety, the occupation would appear to be of the requisite 
character. In the case of such parts of Yugoslavia and Greece as are under 
effective enemy control, the case would appear to be the same. In the 
Channel Islands, if current reports are to be accepted, German interference 
with and control of the inhabitants and their civil rights would appear to be 
substantial and effective. What the exact position is in that part of France 
which was previously unoccupied scems obscure. We have no information 
as to the extent to which civil rights are being interfered with by the enemy 
in that part of France, save what is generally known with regard to con- 
scription of labour. In the case of Monaco, where there is one shareholder, 
we have some information. His name is Giuseppe Cogito, his profession 
that of ragioniere, or accountant. His earlier registered address was in 
Milan and the notepaper on which he notified his change of registered ad- 
dress to Monte Carlo gave two addresses in Italy as well as an address at 
Monte Carlo. We were invited to infer from these facts that he is an Italian 
national, but I do not think that we should be justified in doing so. The 
Foreign Office was unable to give any information as to the date or condi- 
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tions of the occupation of the Principality by Axis troops which, it said, had 
clearly been there for some time. The Consul-General of Monaco in Lon- 
don, in reply to an inquiry, states that, so far as he is aware, life is normal in 
the Principality which is, he understands, ‘‘not occupied” although Italian 
troops are there. From this information, for what it is worth, we would 
infer that the occupation of Monaco is at present only a military occupation 
although the Italian claims to the French coast as far as Nice may well sug- 
gest an ultimate intention on the part of Italy to annex the Principality as 
well. 

Cn the evidence before us we do not think that it would be safe to hold 
that all the shareholders whose registered addresses are in enemy-occupied 
territory are to be regarded as alien enemies at common law. But the 
position under the Trading with the Enemy Act, 1939, is different, and to 
an examination of that we now turn. By section 2 (1) of the Act “‘enemy”’ 
is defined as meaning (among other things) ‘“‘(b) any individual resident in 
enemy territory.”’ ‘‘Enemy territory” is defined in section 15 (1) as 
meaning ‘‘any area which is under the sovereignty of or in the occupation 
of a Power with whom his Majesty is at war. . .”” Section 15 of the Act 
was amended by Order in Council dated July 10, 1940, by the insertion of 
subsection (1A) as follows:—‘‘ The Board of Trade may by order direct that 
the provisions of this Act shall apply in relation to any area specified in the 
Order as they apply in relation to enemy territory, and the said provisions 
shall apply accordingly.’”’ Under this subsection orders have been made 
applying the Act to Monaco (S. R. and O. 1940, No. 1476), to what used to 
be known as unoccupied France (8S. R. and O. 1940, No. 1219), to Yugo- 
slavia (S. R. and O. 1941, No. 543), and to mainland Greece (S. R. and O. 
1941, No. 613). So far as we are aware, no similar orders have been made 
with regard to ‘‘occupied France,”’ Poland, Belgium or the Channel Islands, 
but the occupation of these areas by the enemy is notorious and they fall 
within the definition of enemy territory contained in the Act itself. 

By section 1 (2) of the Act the offence of trading with the enemy consists 
in having ‘‘any commercial financial or other intercourse or dealings with, 
or tor the benefit of, anenemy.” Particular instances are given, including 
(iii), the performance of any obligation to . . . anenemy. By paragraph 
2 (1) of the Defence (Trading with the Enemy) Regulations, 1940 (S. R. and 
O. 1940, No. 1092) the Act was amended by expressly making it an offence 
to attempt to trade with the enemy. 

As the result of this legislation, the company was forbidden by law to 
have or attempt to have any communication with any of the 99 share- 
holders. It would have been an offence merely to put in the post notices 
addressed to them at their registered addresses. This is equivalent to 
suspending their right to receive notices and during the period of suspen- 
sion they can, in our opinion, be in no better position than they would 
have been if under the articles of association no right to receive notices 
had been given to them. The resolution therefore was validly passed. 
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We have not so far referred to the power of the Crown, but at common 
law and under the Act, to grant a licence to communicate with an enemy. 
It might be suggested that the company ought to have applied for a licence 
authorizing the sending of the notices, and there is reason to suppose that 
if it had done so a licence would have been granted, at any rate in some of 
the cases if not in all. In our opinion there is no substance in this point. 
At the time when the meeting was called it was in fact illegal to send notices 
to these shareholders since no licence had been granted. We can find no 
reason for thinking that there was any obligation on the company to put 
itself to the trouble of applying for licences. Such an obligation could only 
exist by virtue of some contractual right in the shareholders concerned, and 
no such right exists or can beimplied. All that the shareholders are entitled 
to under the articles is to have the notices put in the post, and this was, at 
the relevant time, forbidden by law. It is worth observing that, even if a 
licence had been applied for and obtained, and even if the notices had 
reached the shareholders, they could not have voted at the meeting other- 
wise than by proxy, and before proxies could have been accepted and acted 
on, the persons to whom proxies were given would themselves have had to 
obtain licences to act. 

The appeal is allowed, and the reduction of capital is confirmed. 


BOOK REVIEWS AND NOTES 


The Permanent Court of International Justice, 1920-1942, A Treatise. By 
Manley O. Hudson. New York: The Maemillan Company, 1943. pp. 
xxiv, 780. Index. $7.00. 

All plans for world organization after the war include a court as an essential 
part of any structure designed to make the processes of a world society move 
more smoothly and regularly and to contribute to the peace of the world 
through the settlement, by judicial methods, of those disputes which are sus- 
ceptible of decision through such a process. How a court which gains the 
confidence of the governments and peoples can be a great force in maintaining 
good order in the society of states, without which peace is not likely to con- 
tinue, the volume under review helps ‘he reader to understand. 

The reviewer happens to be particularly interested in the relations of the 
Court to the growing mass of international engagements which before the war 
ranged from such constitutional documents as the Covenant of the League 
and the Labor Part of the Treaty of Versailles, through important multi- 
partite conventions regulating many sections of human affairs—economic 
and social—, to agreements between two states covering matters of interest 
only to them. As in national affairs so in international affairs these agree- 
ments of a legislative character are taking an ever more important place in 
the complex modern society. The interpretation of international agree- 
ments is one of the most important functions, if not the most important, of 
an international tribunal. Judge Hudson is fully conscious of the impor- 
tance of this point, which he treats at length in Chapter 29. He notes that 
in most cases before the Court the interpretation of a treaty was involved, 
and he adds valuable notes from the fullness of his reading and observation 
on the way the Court has proceeded in its interpretation of treaties. 

The reviewer is entirely in accord with Judge Hudson’s opinion that it is 
the duty of the Court so to interpret a convention that it will carry out the 
intention of the parties, and with his observation that the parties were often 
not able to arrive at a definite meeting of minds in phrasing a particular point 
in a convention (pp. 643-644). The reviewer believes that, when it happens 
that the intention of the parties is not clear in respect to the situation before 
the Court, the Court should consider what an American court would call the 
“legislative history ”’ of the convention, from which it can discover the situa- 
tion which the parties were trying to deal with and the solution, broadly 
speaking, which they proposed. With this guide the Court should examine 
the agreement and if it cannot find the specific intention of the parties, should 
apply their general intention, without doing violence to the words of the 
agreement. 

This book brings down to date Judge Hudson’s volume of 1934 of the same 
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title. It contains the fruits of the observation and study of the cases and 
documents relating to the Court by an acute and painstaking student who 
has had the great advantage of sitting as a Judge on the Court. As a care- 
fully ordered documentary study of the history of the inception and judicial 
life of the Court it will be a useful handbook for draftsmen of a new Court 
Statute, or for those students who wish an overall picture of one of the great 
international institutions of our time. It is more than this, however, for 
Judge Hudson criticises the drafting of sections of the documents and makes 
suggestions as to the methods of the Court. His comments deserve consid- 
eration, not only as those of a careful legal scholar but as those of a judge who 
has seen the work of the institution from within. For example, his observa- 
tion that national judges ‘‘have usually supported the contentions of the 
Governments of which they were nationals or by which they were appointed”’ 
(p. 355), and his discussion of the cases, seems to the reviewer ample evidence 
of the wisdom of the provision of the Statute authorizing a government to 
appoint a judge to sit on a case if one of its nationals is not on the Court. 
In the chapter on advisory opinions Judge Hudson gives a brief analysis 
of the situation in respect to which opinions have been asked and a useful 
statement of the effect of each opinion. The reviewer believes that he makes 
a strong case for the continuance of the advisory opinion, if there be in the 
new world order a body like the Council or the Assembly to request it, but 
that its use should be limited and that it should not be resorted to in dealing 
with disputes between governments, which normally would take the form of 
contested cases. Sometimes, however, an advisory opinion was asked at the 
request of the governments interested in the dispute when the conditions 
were such that the governments preferred that an advisory opinion should 
be asked by the Council rather than for them to institute an action in the 
Court. The advisory opinion is useful as a means of bringing before the 
Court questions involving the interpretation of such constitutional docu- 
ments as the Covenant of the League or the Constitution of the Interna- 
tional Labor Organization. Here questions of law are involved which might 
be difficult to get before a court in any other way. Fortunately, the opinion 
strongly advocated by Judge John Bassett Moore has prevailed: ‘‘The 
Court has not thought it feasible to fill a dual réle, acting at one moment as a 
judicial body rendering judgments on international differences, and at the 
next moment as a board of counselors giving private and ex parte advice on 
such matters.” ! If it was merely a legal opinion which the international 
body wanted they could resort to their own legal staff or appoint a body of 
lawyers. When one of them goes to the Court it goes for an opinion arrived 
at openly and by a judicial process, an opinion therefore which will have 
greater weight than that of a body of lawyers, no matter how eminent. An 
international body should be careful not to submit questions predominantly 
political in their nature although they may involve legal questions also. 
1International Law and Some Current Illusions, p. 131. 
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The appendices contain the Statute and Rules of the Court and other perti- 
nent documents, thus making this volume more usable. 
JosEPH P. CHAMBERLAIN 


The International Steel Cartel. By Ervin Hexner. University of North 
Carolina Press, 1943. pp. xxii, 339. Appendices. Index. $6.00. 
Many students of post-war matters have been concerned with the problem 

of cartels. Some believe that cartel organization should be encouraged and 
that if placed under proper international control, cartels would provide a 
useful framework for the growth of orderly economic relations. Others are 
filled with foreboding, fearing that cartels will become monopolistic groups 
engaged in strangling competition, restricting production and denying oppor- 
tunities for industrial development in new areas. Into this controversy 
Professor Hexner now injects a highly useful volume dealing with the inter- 
national steel cartel, in which he was a representative of the Czechoslovak 
steel industry. Prof. Hexner provides facts; he sets forth, on the basis of his 
own long experience and careful research, a documented historical record 
which is of great value. He also supplies some conclusions. These are 
cautious and unsensational but they should have a sobering, cooling effect in 
the midst of all the heat generated by extremists. 

With the exact details of the organization of the international steel cartel 
and with the purely economic aspects of its operations, international lawyers 
may not be so greatly concerned, but they will certainly be interested in the 
political and legal elements involved. Chapter 1 (‘‘General Considera- 
tions’’), Chapter 10 (‘‘ Political Implications’’), and Chapter 11 (‘“‘Concelu- 
sions’’) all contain much that is significant for everyone having to do with 
international politics and law. Post-war ‘“blue-printers,’’ for example, 
should take heed of Dr. Hexner’s constant emphasis upon the fact that the 
steel cartel operated efficiently without any elaborate formal constitution. 
“There were only hazy records and conventions composing what may be 
called the constitution of the International Steel Cartel” (p. 4). What 
written documents there were “‘ were only very brief fundamentals on which 
the network of rules, principles and practices . . . was constructed”’ (p. 97). 
“ Juristic thinking and strict procedure, which would have made . . . opera- 
tions intricate and would have resulted in a bureaucratic machine with red 
tape, were entirely unknown in the realm of the International Steel Cartel. 
. . . Jurisdictions were not precisely allotted and there was no doctrine of 
the separation of powers nor a system of checks and balances. . . . The 
seeming mystery of how such a machine could work so smoothly without a 
coordinating bureaucracy is readily solved by the knowledge that the same 
individuals who established the policy of the International Steel Cartel 
directed as well those sub-entities within the International Steel Cartel” 
(p. 5). 

From the legal standpoint Dr. Hexner terms the international steel cartel 
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an ‘“‘itinerant international association.”’ It operated ‘‘ without a corporate 
charter from, or any other recognition as a legal unit by, any politically es- 
tablished public authority” (p. 12), and he concludes the legal discussion 
by saying: “It is highly improbable that problems in regard to the status 
of international cartels may be answered according to what we call interna- 
tional iaw today.”’ Cartels may get along ‘‘as de facto entities in a legal 
vacuum” (p. 14). Favoring public supervision of cartels, Dr. Hexner sug- 
gests that under a reasonable interpretation of Art. 24 of the Covenant, the 
League might have taken over regulation of cartels. As to the future he says 
we must go beyond mere generalizations concerning the desirability of inter- 
national control and face the complexities involved. ‘‘One wonders,” he 
says, ‘‘ whether consumer and labor representatives could agree among them- 
selves on a steel price policy to be followed in export markets” (p. 270), and, 
though he does not pretend to answer all the questions he raises, Dr. Hexner 
states that a strong international political government will be needed to sup- 
port the decisions of supervisory agencies and that such agencies at the very 
least must subject international combinations to full publicity so that the 
world may know whether artificial scarcities are being created and whether 
outsiders are being allowed to operate. 

The author does not think the international steel cartel seriously influ- 
enced international politics or was itself gravely affected by international 
events until the time of its dissolution after the start of the war in 1939. In- 
ternational steel cartel decisions were taken entirely on economic grounds, he 
maintains. 

“The International Steel Cartel did not contribute actively to the main- 
tenance of peace nor did it serve as a link in an international conspiracy of 
capitalists against world peace”’ (p. 239). Cartels, he argues, may be used 
for both good and evil purposes; extreme generalization is to be deplored. 
Like the joint stock company, they are at our disposal and a cartel organiza- 
tion ‘‘might consist of national groups striving for business profits, trying to 
act according to the intentions of their democratic national governments and 
if occasion arises resisting abuses of concentrated economic power” (p. 239). 
Evidently Dr. Hexner believes that we should keep cartels and that we can 
direct them toward socially and economically desirable ends. A brief review 
cannot possibly do justice to such an illuminating and helpful volume. It 
deserves to be widely read by international lawyers, political scientists, and 
economists alike. Payson 8S. WILp, Jr. 


The International Law of the Sea. By A. Pearce Higgins and C. John Colom- 
bos. London, New York, Toronto: Longmans, Green and Co., 1943. 
pp. xvii, 647. Index. 42s. 

Anyone who has ever attempted to give a course in international law espe- 
cially designed for naval candidates can testify to the need for a good text. 

The slender book long in use at the Naval Academy is pathetically inade- 
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quate and out of date. The series of volumes of International Law Situa- 
tions issued by the Naval War College, while uniformly high in quality, can 
hardly meet the need which a one volume work can fill. It is therefore with 
high expectations that one welcomes this treatise by the distinguished inter- 
national lawyer, the late Pearce Higgins, and his pupil, C. John Colombos, 
whose studies on the Law of Prize well qualify him to carry on the work of his 
illustrious teacher. 

These two Englishmen present us with a condensed but exceedingly able 
presentation of the subject matter in twenty-two chapters, in two: parts— 
War and Peace—which leaves no significant heading of this specialized treat- 
ment untouched. While here and there one might have wished a fuller 
treatment, the book is none the less a masterly consideration of the whole 
subject in a little over six hundred pages of text of close type. An examina- 
tion of seven pages of Table of Cases cited and copious footnotes, testifies to 
careful documentation from reported cases, texts, and leading articles in the 
journals. While Anglo-American practice predominates, other systems are 
not neglected. 

This study is so long overdue that one cannot regret that the publishers 
hastened its publication at this time even though the present war should 
make a second edition necessary within a few years. Since some World War 
II cases and incidents are treated, one might wish that such problems, for 
instance, as the Destroyer Deal and the incident of The Altmark had been 
included. But the chief value of the work is to bring together in a usable 
volume the main body of principles and illustrative materials on the naval 
aspects of international law. The style is lucid and direct, which would 
make it adaptable as a text were it not for the fact that the American price, 
as reported through retail sources, makes it prohibitive in the United 
States. Unfortunately this will give the book a very limited distribution in 
this country, but certainly anyone who has occasion to specialize in this 
branch of study will want a copy at hand for ready reference. 

LioneL H. Larne 


The Blockade of Germany After the Armistice, 1918-1919. Selected Docu- 
ments of the Supreme Economic Council, Superior Blockade Council, 
American Relief Administration, and Other Wartime Organizations. 
Selected and edited by Suda Lorena Bane and Ralph Haswell Lutz. Stan- 
ford University: Stanford University Press, 1942, pp. viii, 874. Index. 
$6.00. 

As the specter of bitter warfare again approaches the center of Europe the 
prospects for continent-wide disorganization and hunger come closer to 
the awful picture of 1918-1919 when 380 million people suffered from various 
degrees of food shortages and when over 200 million people were in the throes 
of social disorder. Due to the deterioration of Germany’s wartime distribu- 
tion and rationing machinery after the collapse of her economic organization 
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during the revolutionary days the “suffering of the German children, women, 
and men, with the exception of farmers and rich hoarders, was greater under 
the continued blockade than prior to the Armistice” (p. v), with profound 
results on her political development. The Allied blockade was not lifted 
until July 1, 1919, despite the fact that, to quote Mr. Herbert Hoover, the 
‘‘ American authorities fought that blockade from the day of the armistice” 
(p. 565), both for humanitarian reasons and because it increased the vulner- 
ability of governments to the dangers of anarchy and bolshevism. 

The carefully selected and edited documents included in this selection are 
arranged chronologically under the three headings of Blockade, Censorship, 
and Public Opinion (this section includes 180 pages of American, British, 
neutral and enemy press comment, from 1918-1919). These documents of 
twenty-five years ago, which read like current history, show vividly the like- 
lihood of two early post-war dangers which should be seen and studied to- 
gether. They are, on the one hand, the threat of political disintegration of 
the vanquished nations, furthered by the lack of food immediately available. 
On the other side of the picture there is the likelihood of friction and even 
disunity among the victorious allies, once the pressure of war necessities has 
been removed, due to divergency of immediate aims and the absence of long- 
range coordination mapped out and agreed upon in advance. It is hoped 
that the lessons of these pages will be learned and applied while there is still 
time. 

The value of the collection is enhanced by a careful index and the “‘ Notes 
on Allied Organizations” (pp. 809-44) connected with the food effort, which 
explain their set-up and functions. JoHN Brown Mason 


The Tragedy of European Labor, 1918-1939. By Adolf Sturmthal. New 
York: Columbia University Press, 1948. pp. xii, 389. Bibliographical 
Notes. Index. $3.50. 

This is a penetrating analysis of the role of labor in the European national 
and international party struggle between two wars, and an essay at predict- 
ing its part in the peace to come. The author was a close observer of the 
labor movements in Western Europe when the rising tide of Fascism and 
Nazism rapidly submerged the Social Democratic organizations. He ex- 
amines, somewhat discursively, the progressive deterioration of labor’s 
power in Germany, Great Britain, France, Italy, Austria, and Spain, propos- 
ing the general thesis that it was mainly due to the narrow “ pressure-group 
mentality”’ of labor leaders and their unwillingness or incapacity, when con- 
fronted with the responsibility of governing a nation, to act ‘‘in the interest 
of the whole society into which particular interests are to be integrated.”’ 
Sweden is the conspicuous exception, since there the Social Democratic 
party ‘became one of the pioneers in constructive Socialist reformism,’’ 
a characteristic it shared “‘to a certain extent with the Viennese Social 
Democrats.’”’ In the conclusion he holds out some hope for more positive 
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leadership by labor in the post-war era, depending upon the fruition of the 
obscure underground movements, the extent to which the factory with its 
working-class groups becomes ‘‘the nucleus of a future organized society,” 
the condition of the Washington-London-Moscow triangle after victory, 
and the kind of influence that is brought to bear from each of these capitals 
on European workers. 

Some of the questions that rise in the mind of the reviewer as he reads this 
book are these: If organized labor generally failed yesterday, as the author 
asserts, to act with political maturity, on what grounds may we expect it to 
succeed tomorrow? Assuming that the toiling masses can improve their po- 
sition only by political action, is a party ied by organized labor leaders the 
most promising instrument, and should labor attempt to assume the power 
to govern through winning the highest offices of the State? If not, then how 
can labor’s ends be achieved short of this supreme power and responsibility? 
Do the author’s strictures upon “pressure-group”’ thinking mean that he 
rejects the principles of compromise and the balance of group interests, and if 
so, does he propose that a labor party should speak for all groups and in- 
terests? Cana labor party as such really perform such an integral function? 
Can labor’s share in the power to govern not be achieved more readily by 
making the most statesmanlike use of its opportunities in the realm of private 
as well as of public government? Or must we contemplate the rise of a new 
collectivism that will submerge all privately governed sectors? 

This study is a timely one. Those who make the peace settlements need 
to be familiar with the picture it presents, and to come to grips with the 
thorny problems it raises. 

JAMES J. ROBBINS 


Europe and Italy’s Acquisition of Libya, 1911-1912. By William C. Askew. 
Durham: Duke University Press, 1942. pp. xi, 317. Bibliography. 
Index. $3.50. 

In certain respects Italy’s nefarious adventure in Ethiopia was modeled 
upon her previous imperialistic enterprise in Cyrenaica and Tripolitania. 
Both were dictated by the same motives of greed for territorial expansion at 
the expense of weaker powers and the pretexts in both cases were of the 
flimsiest. Finally, both were of vital concern to the great powers of Europe; 
it was these powers that settled temporarily the Libyan venture and it 
will be some combination of the same powers that will make the final decision 
for the two areas in the future. 

The importance of the réle of Europe in this study is far greater than that 
of Italy and Turkey. It is a noteworthy fact that the policy of appeasement 
so evident in the democratic states in the years 1935-1936 was similarly 
apparent in 1911, only at that time all Europe was tarred with the same 
brush. Public opinion as shown by the press swallowed the same appeals 
to the emotions for the same reasons. This statement of the semi-official 
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Tribuna on September 22, 1911, might well have appeared in Gayda’s pub- 
lication a quarter century later, with the change of a single proper noun: 
‘A nation like an individual, does not live by bread alone; the honor of the 
flag, the reputation of its army count for something. . . . Today we find 
it necessary to occupy Tripoli in order to preserve our prestige abroad and in 
our OWh eyes... .”’ 

One remarkable change in personal attitude, however, should be noted in 
passing. One of the most bitter denunciations of the Libyan war came from 
the Socialist Mussolini, who declared: ‘‘ Every honest Socialist must disap- 
prove of this Libyan venture. It means only useless and stupid bloodshed.” 

Professor Askew has given a vivid picture of the seamy side of diplomacy, 
which the official documents when finally published so often disclose. The 
student of international law will be particularly interested in the background 
of the Carthage and Manouba incidents and the chapter devoted to the 
Straits question. 

GRAHAM STUART 


Towards an Abiding Peace. By Robert M. Maclver. New York: The 

Macmillan Company, 1943. pp. 195. $2.50. 

The virtue of this book lies in an excellent statement of principles grounded 
in Maclver’s general social theory and expressed forcefully and lucidly for 
“the ordinary reader.” Maclver claims that, fundamentally, the only 
price of peace is the psychological price involved in reversing traditional 
attitudes and accepting new institutions. He argues boldly that, in the 
absence of an effective international community and international enforce- 
ment, international law simply does not now exist. He insists that an ef- 
fective international community can be built only if immediately at the end 
of the war the victorious peoples forego a punitive peace and prepare to treat 
their former enemies as fellow human beings and to join with them in post- 
war organization. The arguments which support this last thesis seem to the 
reviewer worthy of much more extended treatment. However, a large 
part of the book is devoted to a discussion of specific policies and machinery 
—a rather sketchy discussion which gives an unintended impression that 
some problems are simpler than they are. Several of the specific recom- 
mendations are scarcely likely to be accepted in our time even should the 
postulated psychological revolution occur: e.g., complete national disarma- 
ment; the gradual transfer of all colonies to the control of an international 
commission; the internationalization of the Panama and Suez Canals, the 
Straits of Gibraltar, and the Dardanelles. Other recommendations are 
more debatable than Maclver seems to acknowledge: e.g., a very short 
armistice period; the popular election of representatives to an international 
legislature. MacIver is most convincing when he speaks as a social psy- 
chologist; he is particularly impressive in his analysis of the importance of 
national economic stability as a basis for peaceful international policy, his 
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suggested principles for the solution of boundary problems, and his cogent 
discussion of the impossibility of democratic reéducation from without. 
Joun D. Lewis 


Post-War Reconstruction Conferences. By W.O’Davoren, Geneva: Alexandre 
Jullien, 1942. pp. xi, 166. Index. Sw. fr. 6. 


From the title of Mr. O’ Davoren’s book one would expect to find a pro- 
gramme of work for post-war reconstruction through the medium of inter- 
national conferences. In reality, however, it proceeds to outline the practi- 
cal organization and functioning of international public conferences that 
were held during the period between the end of World War I and the be- 
ginning of World War II. In this connection it may be said that Mr. 
O’Davoren is eminently qualified for the task. In his capacity as an 
official of the International Labor Conference during many years he has 
had an exceptionally wide and rich experience. He describes the careful 
preparation which is needed to assure the success of any international con- 
ference, paying special attention to such questions as the drafting of the pro- 
visional agenda, the form and content of letters of invitation, the choice of 
the date and place of the conference and the organization of the secretariat. 
He further describes the functions of a conference from its first meeting to its 
closing scenes, giving details concerning the credentials of delegates, the 
chair, the committees and their work, the use of foreign languages, the rules 
of procedure and the rdle of the Secretariat. 

Mr. O’Davoren has added a colorful chapter concerning the social side of 
international conferences. As an official of the International Labor Office 
it is quite natural that he should seek to emphasize the preparation and 
functions of the International Labor Conferences and incidentally of the 
Assembly of the League, leaving out the organization and functions of the 
numerous ad hoc conferences held under the auspices of the League during 
the period of 1919-1939. Making this slight reservation, Mr. O’Davoren’s 
treatise is an excellent and useful contribution to the study of international 
public conferences. 

VuaApDIMIR D. PASTUHOV 


Documents on International Affairs, 1988. Volume I. Edited by Monica 
Curtis. London, New York, Toronto: Oxford University Press, 1942. 
pp. xvii, 518. $10.00. 


This publication of the Royal Institute of International Affairs, which 
appeared annually to accompany and supplement the Survey of Inter- 
national Affairs, published under the same auspices, was interrupted by the 
outbreak of war. Students of international problems will be delighted to 
learn that the publication of these interesting and important volumes has 
been resumed. 

1938, the year of Munich, was of great importance internationally, and it is 
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not surprising that it has been found necessary to divide the ‘‘ Documents” 
of that year between two volumes. The present volume “deals largely with 
the endeavor . . . to avert war by the policy known as appeasement and 
with the almost equally unsuccessful endeavor to stem the threatening ad- 
vance of the Totalitarian Powers by a system of alliances or agreements.’’ 
It contains in addition documents on the Far East and the Americas and on 
certain general matters, notably economic problems, refugees and naval 
armaments. The United Kingdom and matters of direct interest to the 
United Kingdom occupy a prominent place in this volume but that is natural 
enough in a book of this kind published in London. It is significant of this 
period, however, that the Soviet Union could be disposed of in twelve pages. 

The second volume which (will appear later) will contain the documents 
relating to Germany and her neighbours and the Munich Crisis. 

NorMan A. M. MacKeEnzir 


The Government of French North Africa. By Herbert J. Liebesny. With 
Introduction by H. A. Wieschhoff. Philadelphia: University of Pennsyl- 
vania Press, 1943. pp. 130. Appendix. $1.50. 

This pamphlet is the first of a series entitled African Handbooks under- 
taken by the African section of the University Museum of the University of 
Pennsylvania in conjunction with the Committee on African Studies. The 
author has succeeded in presenting in condensed form the administrative and 
juristic structures which characterize the three French territories of North 
Africa and differentiate between them. To our knowledge, there does not 
exist at the present time a French work which offers such a complete docu- 
mentation on the legal and administrative peculiarities of Tunisia, Algeria, 
and Morocco in such clear and concise form. ‘The author has been especially 
careful to avoid making any commentary or give personal opinions; he has 
limited himself to an objective description of existing institutions. 

it might have been interesting to include in the description of North Afri- 
can governmental systems mention of the participation of the Moroccan 
Government in certain public utility enterprises: direct participation (as in 
the Office of Phosphates) or indirectly as commanditaire (joint-stock holder, as 
in railroads and electricity) or actionnaire (stockholder, as in the mining 
industry). The author has also neglected to show the importance of the 
organization of the Bank of Morocco. This institution is at the same time 
both a private and a public enterprise and is a perfect example of mixed 
economy which, in overriding national boundaries, brings about an interna- 
tional coéperation whose importance for the future has very rightly been 
pointed out. 

Contrary to the attitude taken by the author Mr. Wieschhoff, in his intro- 
duction, takes a very definite stand on certain French problems in North 
Africa, expressing the hope that “the new France will give due consideration 
to the legitimate aspirations of those who, as colonial subjects of France, have 
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so greatly contributed to the welfare of European France.’’ Mr. Wieschhoff 
discusses the situation of the Italian minority in Tunisia and the distressing 
problem of the Arab majority, which, in the three countries of Tunisia, 
Algeria, and Morocco represents a total population of more than fourteen 
million. There exists today a situation the solution of which is not provided 
by the abrogation of the Crémieux decree. On the contrary, the solution 
lies in the reéstablishment of this decree and the adoption of more progressive 
measures in favor of the Arabs such as those recently taken by the French 
Committee of National Liberation. Unquestionably the French Govern- 
ment did not succeed in finding a solution to the Arab problem in these three 
countries before the war. It will be up to future officials to prove their 
governmental capacities by issuing orders which will safeguard the interests 
of all the parties involved. 

Thanks to the objective study of Mr. Liebesny, the Anglo-Saxon world 
will become acquainted with the technical side of the problem. 

PAUL JACOB 


Trading with the Enemy in World War II. By Martin Domke. New York: 
Central Book Company, 1943. pp. xv, 640. Appendixes. Indexes. 
$10.00. 

This study, by a former member of the German bar, of the status of alien 
enemies and certain incidents of economic warfare, consists of 381 pages of 
text, 160 pages of appendixes, and nearly 100 pages of indexes. The text is 
about equally divided between the tests of enemy character and the measures 
adopted by various authorities, including those of the Axis Powers and 
several of the governments-in-exile, for the control of transactions which 
might affect the prosecution of the war. The discussion is profusely illus- 
trated by summaries of judicial decisions, principally by American courts, 
and the author’s exhaustive researches are reflected in numerous citations of 
pertinent books and articles. The checking of the description of the meas- 
ures adopted by the Allies is facilitated by the inclusion, in appendixes, of 
the texts of our Trading with the Enemy Act as amended up to May 1, 1943; 
our First War Powers Act, 1941; the Executive Orders of April 10, 1940, and 
March 11, 1942, as amended, establishing American control of foreign funds 
and defining the functions of our Alien Property Custodian, and the Regu- 
lations issued under these orders; President Roosevelt’s Proclamation of 
July 17, 1941, authorizing a list of blocked nationals and controlling certain 
exports; the General License issued by President Roosevelt on December 
13, 1941; the significant General Rulings of our Treasury Department 
numbered 11, 12, and 12A; a specimen of a Vesting Order of our Alien Prop- 
erty Custodian; the United Kingdom Trading with the Enemy Act, 1939, 
and Defence Regulations, 1940, as amended; the Canadian, New Zealand, 
and South African Regulations for the emergency; and the Australian Trad- 
ing with the Enemy Act, 1939-40. The usefulness of the book for reference 
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is enhanced by tables of statutes, regulations, and cases and by a subject- 
index which alone runs to more than 60 pages. 

The subject and its treatment by Dr. Domke lie primarily in the field of 
comparative municipal law, and the book will appeal chiefly to lawyers in 
municipal practice. The student or practitioner of international law will, 
however, find much of value and interest in the chapters on Patents, Trade- 
marks, and Copyrights; Foreign Exchange Control; and Administration of 
National Assets Abroad by Governments-in- Exile. EpGar TURLINGTON 


BRIEFER NOTICES 


Canada at the Paris Peace Conference. By G. P.deT. Glazebrook. London, 
Toronto, New York:Oxford University Press, 1942. pp. vii, 156. Appendices 
Index. $2.00. This is the succinct story of a principal episode in the trans- 
formation of Empire into Commonwealth and the development of “‘ dominion 
status.”” Throughout the Paris Conference Canada, in the dual rdéle of 
small nation and senior British Dominion, made status its most consistent 
purpose. But, while this somewhat unedifying objective was its constant 
star, the Canadian delegation was able to render general service on important 
commissions, and the conclusion is justified that Borden, Canadian premier, 
took a part which, in its prominence and creativeness, was out of proportion 
to his country’s importance. Professor Glazebrook has done a useful job. 

P. E. CorBEtTT 


Las quiebras en el Congreso de Montevideo 1939/1940. By José Maria 
Videla Aranguren. Buenos Aires: Jmprenta de la Universidad, 1943. pp. 46. 

Of the twenty treaties now in force dealing with conflicts which arise when 
a bankrupt has assets in more than one country, the Treaty of Montevideo, 
of 1889, on International Commercial Law, ratified by Argentina, Bolivia, 
Colombia, Paraguay, Peru, and Uruguay, is one of the oldest. A revision 
of this treaty took place at the Second Congress of Montevideo, in 1939- 
1940. In the present monograph (Bankruptcy at the Montevideo Congress 
1939/1940) Dr. Videla of the University of Buenos Aires deals with this revi- 
sion and gives a commentary of the bankruptcy provisions in the new Treaty 
of 1940 on International Commercial Terrestrial Law (this JouRNAL, Vol. 37 
(1943), Supp., pp. 132, 138). The analysis of the Treaty provisions is ex- 
haustive and its value enhanced by a comparison of the rules with those in 
the Bustamante Code of Private International Law. The author’s criticisms 
are sound. He disapproves, like other prominent Argentine jurists, of the 
new provision which gives priority rights on local assets to local creditors 
even in the case of a single bankruptcy administration. As is well known, 
local priority rules endangering the rights of foreign creditors are still in force 
in several South American countries. The monograph is indispensable for 
the study of the new bankruptcy treaty and a contribution to the science of 
the law in this important, but neglected, field of international law. 

Kurt H. NADELMANN 


The Origins and Background of the Second World War. By C. Grove 
Haines and Ross J. S. Hoffman. New York: Oxford University Press, 
1943. pp.659. Index. $3.25. ‘‘Noone who has studied history deeply,”’ 
say Professors Haines and Hoffman (of Syracuse and Fordham Universities 
respectively), ‘‘will fancy it possible at this hour to write definitively about 


706 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the origins of the present world war.’’ This verdict is overly modest, since 
the authors have done justice to their subject—if not ‘definitively,’ then at 
least lucidly, suggestively, and even brilliantly. This is not a detailed and 
documented diplomatic history. Only 150 of its pages deal with the period 
since Munich. But it may well come to be regarded as the best-balanced 
and best-written survey which has yet appeared of the epoch between the 
assassination at Sarajevo and the Allied landings in North Africa. In fifteen 
chapters, each with a useful annotated bibliography, the story is told of the 
breakdown of order and law in the world community and the triumph of 
power politics and international anarchy on a global scale. There are six- 
teen excellent maps, most of them taken from The War in Maps, by Brown 
and Herlin. The style is exceptionally readable. The facts are accurate, 
well-ordered, and astonishingly complete. The interpretations are often 
provocative. The evaluations of people, policics, and events are re- 
markably judicious. And the forest is never lost sight of because of the 
trees. Some readers may wish that more space had been given to interna- 
tional law and organization. But the authors prefer to view the world’s 
agony in broader terms as a social and spiritual crisis in the very soul of 
Western civilization. 

This volume is more than an admirable textbook. The shocking tale 
which these pages tell so well deserves to be read and reread and pondered 
over by scholars and laymen, by soldiers and civilians, by students and 
statesmen. For there can be no hope of curing the violently destructive 
convulsions of the world society unless the sources of disorder, lawlessness 
and fear are comprehended more clearly and dealt with more realistically 
than was the case during the heartbreaking years of the long armistice. To- 
morrow’s hopes are imperilled by today’s preoccupation with the exigencies 
and the expediencies of the moment to the exclusion of perspective on the 
whole tragic pattern of human destiny during the past three decades. 
‘“‘Without vision, the people perish.’”’ To the attainment of vision, Drs. 
Hoffman and Haines have made a notable contribution. 

FREDERICK L. SCHUMAN 


Le Droit Raciste a L’ Assaut de la Civilisation. By Ernest Hamburger and 
others. New York: Editions de la Maison Francaise, Inc., 1943. pp. 137. 
This is the second publication issued by the Institute of Comparative Law, 
which, at the Ecole Libre des Hautes Etudes in New York, continues its pro- 
gram begun in Paris. Ernest Hamburger, its Secretary General, writes on 
“The Extermination of German Jews by the Hitler Régime’”’; Max Gott- 
schalk on “‘ Racist Legislation in Comparative Law’; Paul Jacob on “‘ Ap- 
plication of Racist Law in France’’; and Jacques Maritain (philosopher and 
President of the School) on “Racist Law and the True Significance of 
Racism.’ The volume accords with the doctrine of the school set forth in 
the Preface, in that it deals with ‘‘facts” rather than ‘“‘norms,” and is con- 
cerned with the functioning of legal rules rather than with such rules them- 
selves. Max Gottschalk’s contribution comes nearest to being an actual 
analysis of ‘‘racist’’ laws in the different countries subject to Nazi influence. 
It is significant to note how these laws attach varying consequences to vary- 
ing circumstances, and to reflect how the legal technique employed resembles 
that of our laws on nationality and administration of alien enemy property. 
The late Dean Wigmore, in the last article written before his death, discussed 
certain statutes which make American citizenship depend, in some instances, 
upon matters of race. EDWARD DUMBAULD 
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Poticital Refugees in Ancient Greece. By Elemér Balogh, with the col- 
laboration of F. M. Heichelheim. Johannesburg: Witwatersrand University 
Press, 1943. vp. xvi, 1384. Index. 7/6. This brochure is the first part 
of a comprehensive investigation of the refugee problem which the author 
planned to cover the middle ages and modern as well as ancient times, but 
lack of access to European libraries forced him to abandon the larger study. 
As Dr. Balogh states, there have been refugees from time immemorial and 
history can teach much on the subject to students of comparative law. 
Except for the chapter on the repatriation of political refugees in Ancient 
Greece, including the restoration of their property rights, the practices 
of banishment and expulsion here recorded as the punishment for crime and 
subversive political activities, involving in some cases violations of religious 
precepts, do not appear to be analogous to modern persecutions to force 
mass migrations under the pretense of racial ideologies. ‘The book is a con- 
cise summary of incidents and practices, with over forty pages of notes, 
which should be of interest and value to all students of the history of law. 

GrorGE A. FINCH 


Outlines of the Future. By Henri Bonnet. Chicago: World Citizens As- 
sociation, 1943. pp. vii, 128. $.25. This is the third study by the author 
of United Nations organization. Starting with a description of the present 
machinery of coéperation among the United Nations, M. Bonnet goes on to 
show its possible lines of development as the war progresses and its ultimate 
adaptation to the needs of peace in the post-war world. Special emphasis is 
given to the advantages of continuing existing organization when the war is 
over instead of building anew. The author advocates the immediate crea- 
tion of a United Nations Council to direct the conduct of the war now and to 
make the transition to peace after the war. NORMAN HILu 


The Policy of Neutrality and the Practical Alternative. By A. J. Jacobs. 
Capetown: Cape Times Ltd., 1943. pp. 320. ‘This essay,”’ says the fore- 
word, ‘“‘is the outcome of much quiet thought extending over the greater 
part of a lifetime upon the threefold problem of security, peace and justice 
for nations. It is no learned treatise.’’ It is, in fact, the thoughtful and 
natural reasoning of a sincere man. There were once sound reasons for 
neutrality, says the author, but interdependence has created such dangers for 
non-belligerents as will compel them to resort to collective, armed restraint 
of aggression, and this can only be done by voluntary collective action. It 
is a mistake to expect each nation to sign away in advance its freedom of 
decision. The procedure suggested by the author is: “‘At the first appear- 
ance of danger an immediate diplomatic exchange of views among the powers 
will be initiated by any one of them, and, provided that a sufficiently power- 
ful group of states are found willing to participate, they will make a joint 
declaration, publicly or otherwise, that if the threatened attack should be 
made without in their view having been provoked, it will be treated as an act 
of war against themselves and will meet with their armed resistance.”” The 
remainder of the book is an argument for this viewpoint, reasonably pre- 
sented, but not convincing to this reviewer. CLYDE EAGLETON 


History of the Latin American Nations. By William Spence Robertson. 
New York: D. Appleton-Century Co., 1943 (3rd Edition). pp. xix, 560. 
Maps. Index. $4.00. This scholarly study of the Latin American nations 
has long been a standard text in the field. Professor Robertson surveys the 
Latin American people not only politically but from the economic, social, and 
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intellectual point of view. The present edition has brought the material up 
to date and given a condensed but wholly adequate account of the twenty 
republics to the South. The volume may be particularly commended for 
the numerous and well prepared maps and graphs and also for the well 
selected bibliographical aids. With the developing interest in Latin America 
and the many popular and often inaccurate accounts which are appearing it 
is most desirable that standard works like this of Professor Robertson be 
kept up to date and available both to students and the general public. 
GRAHAM STUART 


Official Publications of Present-day Germany. Government, Corporate 
Organizations and the National Socialist Party. With an Outline of the Gov- 
ernmental Structure of Germany. By Otto Neuburger. (Washington: Govy- 
ernment Printing Office, 1942. pp. vi, 130. Index. $.20.) The author, 
for many years an official in the municipal administration of Munich, and 
now associated with the Library of Congress, presents a detailed list of the 
official publications of Germany, an outline of the structure of its govern- 
ment, and, in addition, a short but plastic picture of the National Socialist 
German Labor Party. He properly includes the latter subject since, pur- 
suant to the law of December 1, 1933, party and state are a unity inseparably 
connected and interwoven. Reference to, and consideration of, a number of 
other laws would have contributed to a more complete understanding of the 
legal transformation of the Weimar Republic into the totalitarian state. 
Such were the law for the defense of internal order (Gesetz zur Gewaehrleistung 
des Rechtsfriedens) of October 13, 1933 (RGBI. I, p. 723), a penal law imposing 
heavy penalties, even the death penalty, for acts against the state or the 
NSDAP or their officials, and the law regarding the transfer of jurisdiction 
to the Reich (Gesetz sur Ueberleitung der Rechtspflege auf das Reich), of Febru- 
ary 16, 1934 (RGBI. I, p. 91), the first of a series of laws and decrees eliminat- 
ing the jurisdiction of the German states. The book has an index in the 
German language. It is suggested that an additional index in the English 
language would have considerably enhanced its practical usefulness. Aside 
from these omissions, the book is as perfect as may be expected under present 
circumstances which necessitate some incompleteness. It is indispensable 
for everyone who desires thorough information regarding questions covering 
Nazi Germany. It will prove invaluable for post-war planning and for the 
preparation of research work regarding German institutions and the legal 
and administrative treatment of the territories now occupied by Germany. 

Henry MAYER 
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